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Treaties are a significant source of law on a wide Les traités sont une importante source de droit dans
range of subjects, but traditionally do not become domebiien des domaines, mais ne s'integrent traditionnellement
law without national impleentation. Nevertheless, thepas au systéme juridique intérieur sans une mise en ceuvre
legal character of treaty rules does place pressure amationale. Quoi gu'il en soit, le caractére juridique des
state’s domestic institutions to ensure compliance. Givegles issues d'un traité exerce une certaine pression sur les
the influence of treaty law, several Commonwealth staitestitutions nationales afin d’en assurer le respect. Etant
provide a role for Parliament in treaty making even thoudgbnné l'influence du droit des traités, plusieurs états du
at common law, the decision to make a treaty clearly r&8tsnmonwealth accordent au Parlement un role dans
with a government's executive branch. Such reforms to tééaboration des traités, méme si d’apres le droit commun,
treaty-making process attempt to address complaints thiat décision de rédiger un traité appartient clairement a
“democratic deficit” exists, including an additional “federdexécutif du gouvernement. De telles réformes du
democratic deficit” in federal states arising from th@ocessus d'élaboration desités tentent de répondre aux
absence of a requirement for consultation between ¢hgques suivant lesquelles il existe un «déficit
central and regional bodies. A review of the experiencesl&mocratique», en plus d'un «déficit démocratique fédéral»
Canada, the United Kingdom, and Australia leads dans des états fédéraux, isiul'absence d’une obligation
several suggested reforms to secure greater legisladiweconsultation entre I'état central et les gouvernements
scrutiny, enhance public awareness, and imprdeeaux. Cette revue de I'expérience en cette matiére au
democratic accountability in the field of treaty making. Canada, au Royaume-Uni et en Australie conduit I'auteure

a suggeérer plusieurs réformes afin d’assurer un droit de
regard plus étendu aux pouvdigislatifs, de conscientiser

davantage le public et de développer une responsabilité
démocratique en ce qui concerne I'élaboration des traités.
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Introduction

In today’s interdependent worltieaties are a significant source of fahrough
hundreds of agreements reached betwestesstafter months of negotiations down
government corridors and througdiplomatic channels, new legal rules on subjects as
diverse as defence, criminal law, traated investment, thengironment, and human
rights are adopted that will in many casesegate new domestic law and policy. This
is certainly true for Canada, which is a party to some three thousand treaties, each of
which contains various obligatioA®©nce ratified, these treaty obligations are binding
on Canada under international law, and whileas become trite to state that treaty
rules do not become domestic law withowe fhassage of domestic legislation, it is
clear that a treaty’s legal character puisspure on a state’s domestic institutions to
take steps to ensure compliance. Afterth#tye are consequences if Canada breaks its
word with its treaty partners. This pressatso extends to the courts, which assist
with treaty compliance through the lostgnding interpretive presumption of
conformity with international law and morecently, through the judicial modification
of the common law doctrine of legitimate expectatiamew rules on statutory
interpretatiorf,and new uses for the values of an unimplemented treaty.

1 The UN's treaty collection contains over 50,000 treatieany of which remain in force. See the
website of the UN Treaty Database, onlidettp://untreaty.un.org/English/overview.asp>.

2 See Maurice Copithorne, “Caria” in Monroe Leigh, Merritt R. Blakeslee & L. Benjamin
Ederington, edsNational Treaty Law and Practice: Canada, Egypt, Israel, Mexico, Russia, South
Africa (Washington D.C.: American Society of Intetional Law, 2003) 1 at 13. Canada’s treaty
collection is now available on the Canada TWdaformation website, online: <http://www.treaty-
accord.gc.ca>.

% SeeMinister of State for Immigttion and Ethnic Affairs v. Teqti995), 183 C.L.R. 273 (H.C.A.)
[Teol and the resulting criticism in Michael Taggdittegitimate Expectation and Treaties in the
High Court of Australia” (1996) 112 Law Q. Rev. Bee also Margaret Allars, “One Small Step for
Legal Doctrine, One Giant Leap Wards Integrity in GovernmentTeols Case and the
Internationalisation of Administrative Law” (1995) Sydney L. Rev. 204. But see Wendy Lacey, “In
the Wake ofTeoh Finding an Appropriate Government Response” (2001) 29 Fed. L. Rev. 219
[Lacey, “In the Wake offeoH]; Wendy Lacey, “Prelude to the Demise T#oh The High Court
Decision in Re Minister for Immigration and Multitural Affairs; Ex parte Lam” (2004) 26 Sydney
L. Rev. 131.

4 SeeTavita v. Minister of Immigratian{1994] 2 N.Z.L.R. 257 (N.Z.@..), where dicta suggested
that ratified but unincorporated treaty obligatiores mandatory relevant considerations. Subsequent
cases, however, suggest a less enthusiastic approadhuldeeea v. Removal Review Authority
(1996), 2 H.R.N.Z. 510 (C.A.). See also Claudia Geiringayita and All That: Confronting the
Confusion surrounding Unincorporated Treaties Adahinistrative Law” (2004) 21 N.Z.U.L. Rev.

66.

® SeeBaker v. Canada (Minister of Citizenship and Immigratit999] 2 S.C.R. 817, 174 D.L.R.
(4th) 193 Bakercited to S.C.R.]. See also Jutta Brunnée & Stephen J. Toope, “A Hesitant Embrace:
Bakerand the Application of International Law I8anadian Courts” in David Dyzenhaus, ddhe
Unity of Public Law(Oxford: Hart Publishing, 2004) 357.
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Nevertheless, in Commonwealth states,dbcision to make a treaty clearly rests
at common law with the executive branchte government that represents the state
abroad. The common law imposes no legdigabion on the executive to secure the
consent or approval of Parliament priortteaty ratification, despite the fact that
Parliament is the ultimate law-making laottity in a Westminster-style democracy.
There may, of course, be practical ofital reasons that copel an executive to
seek parliamentary approval for treaty actiprisr to ratification, but the lack of a
legal requirement for such consultatieupports complaints that a “democratic
deficit” exists in the treaty-making pragiven the executive’s ability to engage the
nation in legal commitments without invalg the institution responsible for making
law. Moreover, law making by treatynlike law making by Parliament, is
untrammelled by the principle of parliamentaovereignty, which ensures that one
parliament cannot bind another, and some treaties, by their very nature, admit of no
right of withdrawal, and as such, are permanent law made by the exécutive.

An additional deficit can be found ifederal Commonwealth states, such as
Australia and Canada, and quasi-fedetates such as the United Kingdom since
1998, where there is also no legal requirenfi@nthe executive branch of the central
government to involve the edted regional assemblies, or their executive bodies, in
the treaty-making process. This is so ewdren the subject matter of the treaty falls
within the legislative competence tfie regional body—a position not without
controversy, as evidenced by the provihojposition to Canada’s ratification of the
Kyoto Protocol Despite the fact that many of teenissions at which this treaty is
aimed are caused by energy-related meee that fall within the regulatory
jurisdiction of the provincesthe ratification took placavithout prior provincial
agreement,and in the face of a united call forfiest ministers’ conference to take

8 TheInternational Covenant on Civil and Political Right® December 1966, 999 U.N.T.S. 171,
Can. T.S. 1976 No. 47, 6 |.L.M. 368 (enteren iiorce 23 March 1976, accession by Canada 19 May
1976), for example, contains no provision on tertivna nor can a right to withdraw be implied
given that the treaty’s purposedscodify universal rights.

" Kyoto Protocol to the United Natiosamework Convention on Climate Chang& December
1997, UN Doc. FCCC/CP/1997/L.7/Add.1, 37 I.L.IZ2 (entered into force 16 February 2005)
[Kyoto Protocdl. Canada ratified thiyoto Protocolon 17 December 2002, after a motion calling on
the government to ratify the treaty was passeithé@yederal parliament by a vote of 196 toH@use
of Commons Debat€s0 December 2002) at 2524-25. Parliament did not, however, examine the text
of the Kyoto Protocolprior to adopting the call to ratifSome have argued that a constitutional
convention was breached in ratifying #goto Protocolwithout provincial support: Allan Gotlieb &

Eli Lederman “Ignoring the provinces is not Canada’s vidgfional Pos{(3 January 2003) A14.

8 Examples include mining, energy production arel osanufacturing, and most aspects of natural
resources.

9 Canada has now reached “Memoranda mdsstanding for Cooperation on Addressing Climate
Change” with four of the ten provinces (ke Edward Island, Manitoba, Ontario, and
Newfoundland and Labrador) and one of theed¢hterritories (Nunavut). The texts of these
memoranda are available online: Climate atfe, Government of Canada <http://www.
climatechange.gc.ca/english/canada/provter.aspe-pidvince of Alberta, however, remains strongly
opposed to thé&yoto Protocoland has proposed its own climate change stratélipertans &
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place before a decision was made to ratifyhile some have argued that
“greenhouse gas emissions” are a discrabgest matter suitable for unilateral federal
jurisdiction as a matter of “nationabmcern” under Canada’s “peace, order and good
government” claus®, federal-provincial co-operath remains the more practical
route for achieving the treaty’s implemerdati Thus, the legal ability of the central
government to “go-it-alone” withespect to the Protocol’s ratification, albeit with the
support of environmentalist$jllustrates a “federal democratic deficit” in the treaty-
making process.

In some Commonwealth jurisdictionthese concerns about the democratic
credentials of the treaty-making processehanotivated various reforms, including
the adoption in Australia of a dediedt committee procedure to ensure the
parliamentary scrutiny, at least at the fetleneel, of all treaty actions after signature
but before ratification. Britain has als@dified its process by requiring the tabling of
both treaties and explanatory memoranda itidPaent in order to draw the attention
of parliamentary committees to the oppoityito scrutinize. In Canada, however, no
such dedicated committee process exists and while treaties may be subject to scrutiny
on an ad hoc basis, such as throughHlouse of Commons Standing Committee on
Foreign Affairs and International Tratfethere is little required parliamentary
involvement* let alone provincial parliamentairyvolvement, in the Canadian treaty-

Climate Change: A Strategy for Managing Environmental & Economic R&ksernment of
Alberta, 2002), online: Government of Alberdttp://www3.gov.ab.ca/env/climate/docs/climate_
change_strategy.pdf>. See also Nigel D. Bankes & Alastair R. Lugstg’ Constitutional Law and
Alberta’s Proposals” (2004) 42 Alta. L. Rev. 355.

10 See Steven Chase, “Chrétien refuses to delay ratifying Ky@iaie and Mail(30 October
2002) Al. See also Jack Stilboiithe Kyoto Protocol: Intergovernmental Issi{€itawa: Library of
Parliament, 2002).

1 Donald M. McRae & John H. Currie, “Trgaiaking and Treaty Implementation: The Kyoto
Protocol” (2003) 29:ZCIL Bulletin online: Canadian Council dnternational Law <http://www.
ccil-ccdi.ca/bulletin/kyoto.html>But see Philip Barton, “Economic Instruments and kyeto
Protocot Can Parliament Implement Emissions TngdWithout Provincial Co-operation” (2002) 40
Alta. L. Rev. 417; Mollie DunsmuiiThe Kyoto Protocol: Overview &ederal Legal Mechanisms for
Implementatior{Ottawa: Library of Parliament, 2002) at 10-11; Elisabeth DeMarco, Robert Routliffe
& Heather Landymore, “Canadian Challenges in Implementinyfeto Protocal A Cause for
Harmonization” (2004) 42 Alta. L. Rev. 209.

12 Retiring Prime Minister Jean Chrétien was aledrthe Sierra Club of Canada’s highest honour
“for pursuing the ratification of thikyoto Protocdl: Sierra Club, Press Release, “PM Receives John
Fraser Award for Environmental Achievement2(December 2002), online: Sierra Club of Canada
<http://ww.sierraclub.ca/national/media/jf-award-02-12-12.html>.

13 This is usually done, however, in relation to flassage of legislation to implement a treaty to
which Canada has already agreed to become bmathdr than for the specific purpose of reviewing
a proposed treaty action prior to any commitmerratily having been made. Treaty scrutiny must
also compete with the many other items on the committee’s (and its members’) agenda.

14 Social security treaties brought into forcerbgulation may be the one exception. Section 42 of
the Old Age Security AcR.S.C. 1985, c. O-9, requires such regulations to be laid before Parliament
and enables Parliament, if it so desiresptevent the treaty from coming into force through a
negative resolution procedure.
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making process. There is also no mechmanis place to ensure that all treaties
affecting provincial and territorial intests are subject to consultation at the
intergovernmental level, although certain kimdigreaties, such as those in the fields
of private international law and environmdntaw, have benefited in the past from
some pre-ratification consultation among fetjgpeovincial, and territorial ministers
and government officials. The newly formed Council of the Federation has
identified the need to develop better neé&for the involvement of provincial and
territorial governments in international néigtions and agreements that affect their
responsibilities” as a future ta¥k.

And yet, if one looks back at the ¥#minster model for treaty making, as it
developed in the “Mother of Parliaments”, it is evident that a desire to provide for an
enhanced parliamentary rolelimg-standing. A review dhe historical record shows
that this desire originatedith the efforts of Britishanti-war MPs in the late 1910s,
who sought to secure greater parliamsgntantrol over foreign affairs following the
human cost of World War I. The purpose athrticle is to acknowledge this history,
as well as the more recent reforms thatehtaken place to address the democratic
deficit in treaty law making, through a re-exiaation of the pre-ratification roles of
the executive and legislature in the makingreéties. The chosen states of focus are
Canada, the UK, and Australiaand the goal is to recommend several reforms to
enhance the pre-ratification role of fmments, both federal and provincial, in
Canadian treaty making.

I. Treaties and Treaty Making in Commonwealth States

It is sensible to begin with a genleaxerview of the law on treaties and treaty
making in Commonwealth states. Simply patfreaty is like a contract. It is an
express agreement between states, betwatss sind international organizations, or
between international organizations, thaates legally bindingghts and obligations
for its parties and is governed by international law on such matters as its validity,
application, interpretation, and endermbility. Many names are given to treaties,

” o ”

including “Convention”, “Garter”, “Covenant”, “Protoco|™Pact”, “Act”, “Statute”,

15 See Rosemary Rayfuse, “Treaty Practice: Theadlan Perspective” iRhilip Alston & Madelaine
Chiam, eds.,Treaty-Making and Australia: Globalisation versus Sovereigii§yaney: Federation
Press, 1995) 253. For the pre-ratification consultation that takes place in relation to human rights
treaties, see Irit Weiser, “Undressing the Window: Treating International Human Rights Law
Meaningfully in the Canadian Commonwealth System” (2004) 37 U.B.C. L. Rev. 113 at 126-27.

%8 The Council of the Federation is a new institutioomprising all thirteen of Canada’s premiers
and territorial leaders, but not the governmentahada. It was established in December 2003 at a
premiers’ meeting in Charlottetown. Further detaile available on the Council of the Federation’s
website, online: <http://www.councilofthefederation.ca>.

1 For the practice in other states, see Stefan A. Riesenfeld & Frederick M. Abbott, eds.,
Parliamentary Participation in the Making an@peration of Treaties: A Comparative Study
(Dordrecht: Martinus Nijhoff, 1994). See also the results of a Symposium on Parliamentary
Participation in the Making and Operation of Trespublished in (1991) 67:2 Chicago-Kent L. Rev.
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and “Agreement”. But whatever the name givahare treaties ithey reflect the will

of the parties to be bound by their terms under internationdf laviteaty can be
made on any subject matter, including critnagle promotion, human rights, national
security, and environmental protection, and icemolve as few as two, or as many as
all states in the world. Treaties can disoused to create normative regimes to govern
the future conduct of states, and are fttrincipal method by which states can
formalize and realize their foreign policy objectives.

Treaties are also an important source efriles of international law, especially
those treaties that are drafted with emtention to codify or further develop
substantive areas of the law, including tery rules governing such agreeméhts.
Treaties are in essence “a form of substitute legisldfiamtertaken by states that,
while similar to contracts, have a naturdlair own that reflects the character of the
international systertt.By binding states to each other, treaties constitute a significant
component of the international legalder and the faithful observance of treaty
obligations is considered vital to securingernational co-operation. International law
supports this role for treaties by thde expressed in the Latin maxipacta sunt
servanda and now codified in article 26 of thdenna Convention on the Law of
Treaties®® that every treaty in force is binding upon the parties to it and must be
performed by them in good faith—a rule thas been described as “perhaps the most
important principle of international lav”

As for the making of treaties at the international level, the methods used can be as
varied as the parties desire, ranging from the simple exchange of diplomatic notes to
the convening of a formal internationabnference of government ministers and
diplomats. International law leaves thegedures by which a treaty is negotiated to
the will of the state parties, although thes typically little or no opportunity for
parliamentary or public input at such a |etfé¢flowever, once the terms of a treaty are

18 See Anthony Austylodern Treaty Law and Practiqg€ambridge: Cambridge University Press,
2000) at 19-24, 333; Sir Roberindings & Sir Arthur Watts, edsQppenheim’s International Law
9th ed. (London: Longman, 1992) at 14@%penheim]; Malcolm N. Shavnternational Law 5th
ed. (Cambridge: Cambridge University Press, 2003) at 88.

¥ These rules are found in théenna Convention on the Law of Treati88 May 1969, 1155
U.N.T.S. 331, 8 I.L.M. 679 (entered into force 27 January 1988afies ConventignFor the law
applicable to agreements wititemational organizations, see Wenna Convention on the Law of
Treaties Between States and International Orgtions or Between International Organizatip8d
March 1986, UN Doc. A/CONF.129/15, 25 I.L.M. 543 (not yet in force) and P.K. Mé&ihen,aw of
Treaties Between States and International Organizafioewiston, NY: Edwin Mellen Press, 1992).

20 Shawsupranote 18 at 89.

*! Seabid.

22 gypranote 19.

2 Restatement (Third) of the Foreign Relations 18821 (1986) Third Restatemet

%4 The high degree of involvement non-governmental organizations in the negotiation of the
Rome Statute of the International Criminal Cour¥ July 1998, UN Doc. A/CONF. 183/9, 2187
U.N.T.S. 90, (1998) 37 I.L.M. 1002 (entered into force 1 July 20BR)nfe Statujemay set an
example for the future. See also Wiliam Race & Mark Thieroff, “Participation of Non-
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agreed upon, international law does reguthe treaty text to be adoptéd,
authenticated as correct and fifiglisually by signature or initials), and then made
available to be accepted as binding by paeties (although there is no prescribed
procedure by which to accoligh these three task&)With bilateral treaties, these
tasks are often collapsed into a singlecpoure, whereas with multilateral treaties,
there is usually a clear distinction besn each task, particularly since adoption
(usually by a vote or resolution of the s&iparticipating in the negotiations) may
have no legal significance other tharindicate the end of negotiatiofis.

In any event, the most important stdgetreaty making at the international level
is when the state parties express teimsent to be bound. This can be done by a
variety of methods, including signatdfeso long as the method chosen clearly
signifies a state’s intention to assume tlgalebligations in the treaty. In the case of
multilateral treaties, a state usually expresses its consent to be bound through
ratification®® (or accession}. This is typically accomplished by the deposit with a
designated institution of a formal writtedeclaration of consent known as an
“instrument of ratification” some time aftéhe treaty’s adoption. The passage of time
between adoption and ratification enablesatedb take whatever steps are necessary
domestically to seek any required approYaighe treaty and to enact any legislative
changes needed toraply with the treaty? It also gives a state time to gauge public
opinion about the new treaty commitments gadt desires, with #possibility that a
strong negative reaction might lead @etto decide against ratification.

Governmental Organizations” in Roy S. Lee, @the International Criminal Court: The Making of
theRome Statutdssues, Negotiations, ResuBoston: Kluwer Law International, 1999) 391.

% «pdoption” is the formal act by which the rim and content of a proposed treaty text are
established. See the United Nations Treaty Caliesti‘Treaty Reference Guide”, available from its
website, online: <http://untreaty.urgdEnglish/guide.asp>. See alGeaties Conventigrsupranote
19, art. 9.

2 Treaties Conventigribid., art. 10.

2T Treaties Conventigiibid., art. 11.

2 See John H. Curri@ublic International Law(Toronto: Irwin Law, 2001) at 117.

29 SeeTreaties Conventigrsupranote 19, art. 12; Shasypranote 18 at 817-18; Austupranote
18 at 75-76.

%0 Treaties Conventigrsupra note 19, arts. 2(1)(b), 14, 16. | refer here to “ratification” in the
international law sense and not in the sensedafmestic procedure required in some states.

31 Accession has the same legal effect as ratificatout is the term used when a state becomes
bound to a treaty already negotiated aigned by other states (Austipranote 18 at 81, 88; Shaw,
supranote 18 at 820-21). See alEeaties Conventigrsupranote 19, arts. 2(1)(b), 15.

%2 Since a state cannot invoke theyisions of its domestic law as justification for its failure to
perform a treaty obligationT(eaties Conventigribid., art. 27), it is common practice for states to
insist that any necessary legislative changes be in place before a treaty is ratified. See for example the
guidance given to British civil servants in U.K., Foreign & Commonwealth Office, Treaty Section,
Treaties and MOUs: Guidance on Practice and Proceduiss ed. (London: Foreign and
Commonwealth Office, 2000) (Revised May 2004y abnline: Foreign & Commonwealth Office
<http://www.fco.gov.uk/Files/KFildreatiesandMOUsFinal,0.pdf¥reaties and MOUs
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As for where the power to make treatiesides within a state, this is determined
by the constitutional law of the particular staand varies from state to state. For
states that follow the constitonal traditions of the UK, the power to conduct foreign
relations, including the power to makedties, is one of the royal prerogatifes
retained by the Crown and carried out by éixecutive branch of government, usually
through the minister responsible for foreign afféirSince prerogative powers, by
definition, provide the executive with éhpower to act without the consent of
Parliament?® treaty making, including treaty ratifigan, is legally a wholly executive
act within the UKR® and most Commonwealth statés.

Treaty implementation, however, isdédferent matter. Because Commonwealth
states typically embrace a dualist approadth respect to the relationship between
treaty law and domestic law, the two legadteyns are said to coexist, but function
separately® Consequently, a treaty that purports to change existing domestic law has
no domestic legal effect unless and unt tfeaty obligations are “incorporatétior
“transformed® into domestic law by the enamnt of domestic legislatidh.As a
result, while Parliament has no formal ratetreaty making, it does, as the supreme
lawmaker, have a role in treaty implertation, although some may argue that this
distinction is lost in practice given tltegree of executive control over Parliament.
Minority governments, however, as currergiperienced in Canada, test the strength
of this argument. Moreover, whether maotnot, the separation of powers between
the executive and Parliament in treaty mgkiind treaty implementation remains part

33 Munro defines the royal prerogative as “compgsihose attributes peculiar to the Crown which
are derived from common law, not statuaed which still survive” (Colin R. MunrdStudies in
Constitutional Law(London: Butterworths, 1987) at 159). Diadgscribes the prerogatives as a set of
common law powers comprising “the residue of @isonary or arbitrary authority, which at any
given time is legally left in the hands of the Crown” (A.V. Didegtoduction to the Study of the Law
of the Constitution10th ed. (London: MacMillan, 1958) 424 [footnotes omitted]).

34 See F.A. Manrforeign Affairs in English Courtxford: Clarendon Press, 1986) at 1-22.

% See Diceysupranote 33 at 425; A.W. Bradley & K.D. EwinGpnstitutional and Administrative
Law, 13th ed. (London: LongmaB003) at 246-50, 309.

%8 parliament may play an indirect role in thessethat a treaty that lacks majority support could
bring down the government through a n@mf@ence motion or at the ballot box.

37 Antigua and Barbuda is an exception since it has gdsgislation to give its parliament a role in
ratification: Ratification of Treaties Act 198Rlo. 1 of 1987. See Winstémderson, “Treaty Making in
Caribbean Law and Practice: The Question of Partitang Participation” (1998) 8 Carib. L. Rev. 75.

% See Bradley & Ewingsupranote 35 at 310. See also Oppenheimpranote 18 at 53.

39 This is the term used in the UK. See Asapranote 18 at 150-51.

“0 This is the term used in Canada, with ipowation being one of the means of transformation.
See Curriesupra note 28 at 205; Hugh M. Kindreet al, eds.,International Law Chiefly as
Interpreted and Applied in Canadéth ed. (Toronto: Emond Montgomery, 2000) at 188-89. But see
lan Brownlie, Principles of Public International Law6th ed. (Oxford: Oxford University Press,
2003) at 41-45 for the somewhat interchangeable use of both terms.

41 Canada (A.G)v. Ontario (A.G) [1937] A.C. 326 at 347, 1 D.L.R. 673 (P.Clabour
Conventiongase cited to A.C.].
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of the British constitutional tradition, amslthe legal approach embraced by ritasft
the former British colonies, including Candda.

Il. Treaty Making and the Parliament of Canada

Although Canada’s written constituticshoes not contain a provision on the
subject of treaty making directly,it is generally recognized under Canadian
constitutional law that the power to makeaties resides with ¢hexecutive branch of
the government that represents Canada asole, namely the federal government
based in Ottaw& While claims have been madeat the provinces also possess a
treaty-making capacitlj, and certainly one province iparticular has entered into

2 The United States being the principal exceptigmder article II, section 2 of the United States
constitution, the president may ratify a treaty onithwhe “advice and consent” of a two-thirds vote
of Senate. But, as noted in Austipranote 18 at 158, most treaties entered into by the United States
are considered “executive agreements” rather thraaties” and, as such, do not need Senate
approval. See also Laurence H. Tribejerican Constitutional Law8d ed. (New York: Foundation
Press, 2000) at § 4-4 aifitiird Restatemensupranote 23 at § 303. The Senate itself is aware of its
diminishing role. See U.S., Congressionas&ch Service, Library of Congre$geaties and Other
International Agreements: The Role of the UniBtates Senate: A Study Prepared for the Committee
on Foreign Relations, United States Sen@e Prt. 106-71) (Washington, D.C.: US Government
Printing Office, 2001) at 2).

3 See generally J.E.S. Fawc@the British Commonwealth in International Léondon: Stevens
& Sons, 1963) at 16-32.

4 The closest provision on point is section 132 ofGbastitution Act, 186{U.K.), 30 & 31 Vict.,

c. 3, reprinted in R.S.C. 1985, App. I, No. 5, concerning the federal power to perform what are
termed “Empire treaties”. Although some have arguatittie “broad intention was plainly to enable

the Canadian Parliament to give internaefin Canada to treaties binding upon it” (Fawdat, at

20-21), the courts have ruled that section 132 does not extend to treaties entered into by an
independent Canadaabour Conventionsasesupranote 41 at 350. The preion is now viewed as
obsolete.

5 See A.E. GotliebCanadian Treaty-MakingToronto: Butterworths, 1968) at 27, and Copithorne,
supranote 2 at 1. See also Peter W. HoGgnstitutional Law of Canadadth ed. (Scarborough:
Carswell, 1997) at para. 11.2.

8 Such claims were particularly prevalent ie $econd half of the 1960splstering claims then
made by the Quebec government that led the creation of a Quebec Department of
Intergovernmental Affairs in 1967. Quebec, howgvemot the only province with a department
dedicated to international affairs, nor the onlgvimce with missions abroad. Ontario, Alberta, and
British Columbia are also active “internationalistalthough all Canadian provinces at one time or
another have made agreements with foreign statesrve their interests. See Jacques-Yvan Morin,
“La conclusion d'accords internationaux par le®vinces canadiennes a la lumiére du droit
comparé” (1965) 3 Can. Y.B. Int'l Law 126, and I@omment (in English) in (1967) 45 Can. Bar
Rev. 160. See also Ivan L. Head, “The ‘New Federalism’ in Canada: Some Thoughts on the
International Legal Consequences” (1966) 4 AltaRev. 389; Bora Laskin, “The Provinces and
International Agreements” in Ontariadvisory Committee on ConfederatioBackground Papers
and Reportsvol. 1 (Toronto: Queen’s Printer, 1967) 101; R.J. Delisle, “Treaty-Making Power in
Canada” inibid., 115; Edward McWhinney, “The dbstitutional Competence Within Federal
Systems as to International Agreementsbid., 149; Gerald L. Morris, “The Treaty-Making Power:
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many treaty-like arrangements in the areasdafcation, economidevelopment, and
cultural co-operatioff, such claims have never been accepted by the federal
governmerff and are not borne out by state practiddoreover, with the possible
exception of Franc® no other state in the intetional system recognizes any
competence on the part of Canada’s provinces to conclude treaties.

Federal executive responsibility for trgaihaking emerged gradually, much like
Canada’s full independence. Althoughoriederation marked the beginning of
Canada’s domestic self-governance, it was emtisaged at that time that Canada
would make treaties independently from Britain. T@enstitution Act, 1867
therefore included no explicit treaty-kRilag provision since the British executive
retained the prerogative power to mateaties for the Empire as a whéd¢lowever,
as the countries within the Empire graljuacquired their full independence, so did
they acquire their portion of the trgahaking power once held by the British
executive. In Canada’s case, it is said thatconfirmation of such delegation can be
found in the 19471 etters Patent Constituting the Office of the Governor General of
Canadg® clause 2 of which authorizes thewernor General “to exercise all powers
and authorities lawfully belongg to [the King] in respect of Canada.” According to
Professor Hogg, “[t]his language undoubtedigfegates to the federal government of
Canada the power to enter into treaties binding Carfada.”

Within the federal government, the mieristesponsible for the conduct of foreign
relations is the former secretary of state for external affairs, now known as the

A Canadian Dilemma” (1967) 45 Can. Bar Rev. 4vihael C. Rand, “International Agreements
Between Canadian Provinces and Foreign Stat®§7) 25 U.T. Fac. L. Rev. 75; Lorne Giroux, “La
capacité internationale des provinces en doiistitutionnel canadien” (1967-68) C. de D. 241;
Ronald G. Atkey, “Provincial Transnational Activighn Approach to a Current Issue in Canadian
Federalism” in Ontario Advisory Committee on Confederat®ackground Papers and Reports
vol. 2 (Toronto: Queen’s Printer, 1970) at 153r Fecent commentary, see Gibran van Ert, “The
Legal Character of Provincial Agreements vitireign Governments” (2001) 42 C. de D. 1093.

4’ The province of Quebec has entered into over 550 such arrangements since 1964. Three hundred
agreements remain in force, the details ofctvhare available from the website of the Quebec
Ministry of International Relations, onlineshttp://www.mri.gouv.qc.ca/éaction_internationale/
ententes/index.asp>.

“8 |n 1968, the then secretary of state for exteaffairs, Paul Martin Sr., issued a background
paper entitled~ederalism and International Relatio(®ttawa: Queen’s Printer, 1968) disputing and
opposing all claims to any provincial treaty-making capacity.

%% Hogg,supranote 45 at paras. 11.2 and 11.6; Custgranote 28 at 208-10. For arguments for a
provincial treaty-making capacity based on constitutional law, see Gibran vanUdng
International Law in Canadian Cour{3he Hague: Kluwer Law International, 2002) at 74-92.

%0 See also van Eiibid. at 87, n. 163.

51 Supranote 44.

52 See Hoggsupranote 45 at para. 11.2. See also Gotbelpranote 45 at 6-10.

53 Reproduced in R.S.C. 1985, App. II, No. 31.

54 Hogg,supranote 45 at para. 11.2.
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“minister of foreign affairs®® and it is the minister's department that takes the lead
role in the making of treaties. The fedgpakliament has no formal role, apart from
being the body to which all ministers amecountable in a system of responsible
government.

It was not always the case, howevegtttihe federal parliament had no formal
role. From 1926 to 1966, it was the practic€anada for all important treaties to be
submitted to Parliament for approval priorr&dification, a practice that began at the
initiation of Prime Minister (and Secretary of State for External Affairs) William Lyon
Mackenzie King. In 1926, Prime Minist&fackenzie King moved a two-part motion
to improve the treaty-making process, the second part of which read: “This House ...
considers further that before His Majesi@anadian ministers advise ratification of a
treaty or convention affecting Canadasinify acceptance of any treaty, convention
or agreement involving military or econonsianctions, the approval of the parliament
of Canada should be securét.While Mackenzie King acknowledged that the
ratification of a treaty was an executive et took place on the advice of Cabinet,
he also stated that “parliament shoukklf assured in regard to all these great
obligations of an international charactwhich involve military and economic
sanctions that a governmestitould not have the opportunid§ binding parliament in
advance of its own knowledge toettobligations incurred thereby."The House
adopted the motion, and for the nexttyoyears, according to Allan Gotlieb’s
authoritative® but now dated account i€anadian Treaty-Makinga practice
developed of submitting to Parliament adlaties involving: “(1)military or economic
sanctions; (2) large expenditures of pulflinds or important financial or economic
implications; (3) political considerationsf a far-reaching character; [and] (4)
obligations the performance of whiulill affect private rights in Canada¥Since the
initiation of this practice took place inéhsame year that Canada achieved its
autonomy from Britain with respect the exercise of the treaty-making poWethe
practice can be rightly described as bgiag of the Canadian treaty-making process
since the beginning.

%5 Department of Foreign Affairs and International Trade, &&S.C. 1985, c. E-22, s. 10, as am. by
S.C.1995,c.5,s. 7.

%8 House of Commons Debai@l June 1926) at 4758-59 (Wlackenzie King). The debate on
the motion can be found at 4758-4800. See also Gatlipbanote 45 at 15-16.

" House of Commons Debatitsd. at 4762.

58 Gotlieb was, at the time of authorship, the amsisinder-secretary of state for external affairs
and legal adviser to the department. He would Iséeve as under-secretary of state for external
affairs (1977-1981) and ambassador of Canada to the United States (1981-1989).

%9 Gotlieb,supranote 45 at 16-17 [footnotes omitted].

%0 The Balfour Declaration issued at the ImigeConference of 1926 confirmed that no auto-
nomous dominion could be bound by commitmentsriecuby the imperial government without its
consent. The question of treaty making was specifically addressed, with the conference confirming
that each dominion government had the power to negotiate, sign, and ratify treaties on its own behalf.
See Maurice Ollivier, edThe Colonial and ImperiaConferences from 1887 to 1936l. 3(Ottawa:
Queen’s Printer, 1954) at 150-55.
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This practice, however, applied to yrd small proportion of all the treaties
entered into by Canada during this pdrisince many of Canada’s treaties were
concluded by way of an exchangenotes or letters and as such, were not subject to
ratification®* Nevertheless, for those treaties tivate submitted, the practice did give
Parliament a voice in relation to some treaties of significance, such as the Canada-US
Auto Pact of 1966% and the pre-ratification timing was crucial because it meant that
Parliament had a say before Canddgame bound under international law. The
practice, however, waned in the late 196@snciding with the debate then taking
place about Canada’s role in NoAmerican Air Defense Command (“NORAD,
and by 1974, it was the view of the Depamtnef External Affairs (as it was then
called) that it was up to the governmenttwd day to decide whether parliamentary
approval would be soughtrf@a proposed treaty acti6hThis continues to be the
department’s vie® and as time has passed, the practice of submitting treaties to
Parliament for approval has been either forgotten or aban&opedinpting the

%1 See Gotliebsupranote 45 at 18. See also A. Jacomy-MilleTiaty Law in Canad¢Ottawa:
University of Ottawa Press, 1975) at 126 and 130.

62 Agreement concerning Automotive Products between the Government of Canada and the
Government of the United States of Ameriga January 1965, Can. T.S. 1966 No. Adtg Pact
The Auto Pactwas approved by the House of Commons on 6 May 1B@&ise of Commons
Debates(6 May 1966) at 4795-4820) and by the Senate on 30 June 386&t¢ Debatg80 June
1966) at 853).

% The 1958 Canada-US treaty establishing NORADréement between the Government of
Canada and the Government of the United States concerning the Organization and Operation of the
North American Air Defence Command (NORAL® May 1958, 316 U.N.T.S. 151, Can. T.S. 1958
No. 9) is subject to renewal every five yearsribgithe 1960s, the threat of intercontinental ballistic
missiles prompted the expansion of NORAD’s mandate from air to aerospace defence and the
creation of an extensive defence network. Whestipreed in Parliament about such changes, Prime
Minister Pearson replied that “[i]f a situation weépedevelop requiring such an important change in
Canadian defence policy ... if parliament wititng parliament would be consulted firstiguse of
Commons Debate®5 September 1967) at 2428). The NORAD agreement was renewed in 1968
during Parliament’s dissolution.

54 See the excerpt from a memorandum of 11 June 1974 by the department's Bureau of Legal
Affairs reprinted in (1975) 13 Can. Y.B. Int'| Law 366.

% See the excerpts from department memoranda reprinted in (1982) 20 Can. Y.B. Intl Law 289;
(1986) 24 Can Y.B. Int'l Law 397; and (2002) 40 Can. Y.B. Int'| Law 490.

% According to research undertaken by Professgw, hen serving as a member of Parliament for
the Bloc Québécois, the practice stopped i@ kte 1960s: Daniel Turp, “Un nouveau défi
démocratique: 'accentuation du réle du parlement Baosnclusion et la mise en oeuvre des traités
internationaux” inThe Impact of International Law on the Practice of Law in Canada: Proceedings
of the 27th Annual Conferencetbé Canadian Council on International Law, Ottawa, October 15-

17, 1998(The Hague: Kluwer Law Internationdl999) at 118. As noted by both Tuitgid. at 119,
and van Ertsupranote 49 at 68-69, commentary suggestiraj the practice continues is suspect
because of a reliance on the out-of-date texts of Gotliglzanote 45, and Jacomy-Millettsypra
note 61.
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introduction of a series of private meenls bills since 1999 to encourage, among
other things, its reinstatemeht.

The continued absence of a parliamentaly in the making of important treaties
is supported by current government actias,illustrated by the announcement that
there would be no parliamentary role in the conclusion of a Canada-US treaty on
missile defencé But, according to Professor Mée Copithorne, a former legal
adviser to the Department of External Affairs, “the role of Parliament as a body with
which the executive consults is evolvirf§.'He notes that “[clonsultations on
Canada’s most important treaties now takace regularly prior to the Government
taking binding action’ Copithorne points to the work of the House of Commons
Standing Committee on Foreign Affainschinternational Trade (“SCFAIT",and in
particular its examination of the proposediltilateral Agreenent on Investmenh
19972 and theCanada-US Preclearance Agreemémt19997% as well as Canada’s
practice of passing enabling legisbn prior to ratifying a treafyf.But while there are
instances where SCFAIT has examireetteaty currently under negotiatiGralbeit

57 Six bills were introduced by Professor Turphia role as an MP, one in May 1999 and five in
October 1999. SeHouse of Commons Debatgs May 1999) at 14601 and (14 October 1999) at
113. One of these bills, Bill C-21An Act to Provide for the Participation of the House of Commons
When Treaties Are Concludedroceeded to second reading, garnering support from all but the
Liberal Party House of Commons DebatdsDecember 1999) at 2018-26, (13 April 2000) at 6127-
31, and (8 June 2000) at 7725-31), va#feat occurring by a vote of 110-1%1o(se of Commons
Debates(13 June 2000) at 7956-57). The proposedslatipn was reintroduced in the following
session by Francine Lalonde, the BlQaébécois critic for foreign affairdHpuse of Commons
Debates(28 March 2001) at 2440-41). The latest version was introduced as Bill G\268¢t
respecting the Negotiation, Approvabling, and Publication of Treatig&st Sess., 38th Parl., 2004
(by Jean-Yves Roy, MP for the Bloc Québécaois).

8 See Jeff Sallot, “Missile treaty up to Cabinet, Graham s&@jsbe and Mail(27 September
2004), A5.

5 Copithornesupranote 2 at 5.

lbid.

" The committee has recently adopted the acronym “FAAE” rather than “FAIT".

2 Canada, House of Commor@anada and the Multilateral Agreement on Investment: Third
Report of the Standing Committee on Foreign iffand International Trade: First Report of the
Sub-Committee on International Tradeade Disputes and Investmé@ttawa: Standing Committee
on Foreign Affairs and International Trade, Debem1997) (Chair: Bill Graham, MP; Chair of the
Subcommittee: Bob Speller, MP).

73 Canada, House of CommorBill S-22, An Act authorizing the United States to preclear
travellers and goods in Canada for entry into the United States for the purposes of customs,
immigration, public health, food inspection apthnt and animal health: Eighth Report of the
Standing Committee on Foreign Affairs and International Tré@igawa: Standing Committee on
Foreign Affairs and International Trade, May 1999).

4 Copithornesupranote 2 at 5.

> The only example in the past eight years, apart fronvitiiglateral Agreement on Investment
concerns the proposed Free Trade Area of therisas (“FTAA”): Canada, House of Commoiibe
Free Trade Area of the Americas: Towards a Hpiméric Agreement in the Canadian Interest: First
Report of the Standing Committee on Foreign iffand International Trade: First Report of the
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one already in the public eye, a review of the record for the past eight years suggests
that when it comes to treascrutiny, the usual role for SCFAIT is to review the
legislation implementing a treaty,tim@r than a future treaty actiéhMoreover, the
broad mandates of SCFAIT and otheansling committees (including the Senate
Committee on Human Rights, which recentlyamined the question of Canada’s
adherence to thdmerican Convention on Human Rightsorompt a hit-or-miss
record with respect to thecrutiny of treaties given tha&ther matters competing for
the committees’ attentio. As for the passage of enabling legislation prior to
ratification, Copithorne admits that there “rare occasions” when this is not déhe,
but for me, the central point is that sumttasions can occur, and have occurred. The
principled rebuttal to Copithorne’s argumeigghat Parliament is more than a body
for “consultation”, and as the ultimate lawreakn a Westminster system, Parliament
should have the opportunity to review all trea before their ratification, whether or
not enabling legislatin will be required.

Parliament (and through Parliament, theliglilis also not kept as well informed
as it once was about the treaty-making @@ of the executive branch. Beginning in
1909, when the Department of External Affairs (as it was then called) was first
created, the secretary of state for exteaffairs (as the minister was then known) was
required by statute to report annually toli@exent on the department’s activities. The
statutory provision read as follows: “ThedBetary of State shall annually lay before

Sub-Committee on International Trade, Trade Disputes and Investnf@ttmva: Standing
Committee on Foreign Affairs and Internatiofahde, October 1999) (Chair: Bill Graham, MP;
Chair of the Subcommittee: Sarmite Bulte, MP).

® The most recent treaty-related reports are: Canada, House of Corispage Settlement in the
NAFTA: Fixing an Agreement Under Sieffettawa: Standing Committee on Foreign Affairs and
International Trade, May 2005); Canada, House of Comma@ilk, S-2, Tax Conventions
Implementation Act, 2002: Second Report of the Standing Committee on Foreign Affairs and
International Trade(Ottawa: Standing Committee on Foreign Affairs and International Trade,
November 2002); Canada, House of Commdi,C-32, An Act to implement the Free Trade
Agreement between the Government of Canada an@adlrernment of the Republic of Costa Rica:
Eighth Report of the Standing Committee Fmreign Affairs and International Tradé@Ottawa:
Standing Committee on Foreign Affairs and International Trade, October 2001); Canada, House of
CommonsBill C-6, An Act to amend the Internatial Boundary Waters Treaty Act: Second Report

of the Standing Committee on Fagei Affairs and International TradgOttawa: Standing
Committee on Foreign Affairs and International Trade, October 2001); Canada, House of Commons,
Bill C-19, An Act respecting genocide, crimes against humanity and war crimes and to implement
the Rome Statute of the Interioagl Criminal Court, and to make consequential amendments to
other Acts: Seventh Report of the Standing Committee on Foreign Affairs and International Trade
(Ottawa: Standing Committee on Foreign Affairs and International Trade, June 2000).

" Canada, Standing Senate Committee on Human Righitsncing Canada’s Role in the OAS:
Canadian Adherence to the American Convention on Human RiOtimwva: Standing Senate
Committee on Human Rights, 2003) (Chair: Shirley MON€he author discloses that she appeared
as an expert witness before thenoaittee in relation to this inquiry.

"8 The SCFAIT has issued sixty-one reports ingthst eight years and ordjght of those reports
concern treaties.

" Copithornesupranote 2 at 5.
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Parliament, within ten days after the rieg thereof, a report of the proceedings,
transactions and affairs of the departnduring the year then next precedifijThis

led to the regular deposit of annual reports, which served as a reliable source of
information on Canada'’s foreigrolicy commitments, and from 1915 #rthe reports

also contained an account 6fnada’s treaty-making tagties, including a useful
listing of all agreements concluded itgr the particular year under reviéyet in

1995, with the passage of Bill C-47, whichanged the department's name and
expanded its mandate to expressly includéernational trade, the statutory
requirement for the submission af annual report was repeaféd review of the

bill's second and third reading ansard as well as a review of the minutes of the
committee stage of the bill's consideratipnvides no explanation for this since not
one member of Parliament queried thpea of a reporting mriirement that had
existed since 1909.As a result, the government is no longer legally obliged to
produce an annual public record ©@anada’s treaty-making activiti®'sand while it

may from time to time deposit a list of all the treaties concluded over a specified time
period, there remains no legal rule oeewa political commitment regularizing the
provision of such information to Parliaméht.

It was also “the invariable practice @anada”, at least as of 1968 when Gotlieb
wrote these wordsto table in Parliament all agreements, including exchanges of
notes.*” Through tabling, Parliament was pteinformed of treaty obligations
assumed on Canada’s behalf by the federal executive, albeit after these obligations
became binding under international law. Butéth the practice of submitting treaties
for parliamentary approval, the practice tabling treaties has also suffered from
disuse and had in fact all but disappeauatl criticism prompted the then foreign

80 An Act to create a Department of External Affa#t 9 Edw. VII, c. 13, s. 5, later amended to
become s. 14.

81 See Gotliebsupranote 45 at 7. The National Library of i@ala record indicates that the annual
reports ceased after the 1991-1992 issue.

%2 See Gotliebipid. at 66.

8 Clause 10 of Bill C-47, which became section 18mfAct to amend the Department of External
Affairs Act and to make related amendments to other 84%s 1995, c. 5, simply states: “Section 14
of the Act and the heading before it are repealed.” The annual reporting requirements imposed on the
department by acts such as thecess to Information AcR.S.C. 1985, c. A-1 and tt&xport and
Import Permits AGtR.S.C. 1985, c. E-19, remain in place.

84 SeeHouse of Commons Debai@sOctober 1994) at 6500-505, and (8 February 1995) at 9339-
48. See also issue no. 14 of Mmutes of Proceedings and Eeitte of the Standing Committee on
Foreign Affairs and International Trad@4-15 December 1995).

8 An annual listing of Canadian treaty activity can be found inGheadian Yearbook of
International Law While useful for the yearbook’s readers, this listing does not absolve the
government of its responsibility to apprise Pamkat and the general public of its law-making
activities.

8 See Turpsupranote 66 at 120, 128.

87 Gotlieb, supra note 45 at 18. According to Jacomy-Millette, however, tabling was “not an
invariable rule” §upranote 61 at 130).
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minister Lloyd Axworthy to tabledozens of ratified treaties in 19%9including
treaties that were required by law to be deposited in ParlidEatiling now occurs

on an ad hoc basis at the prerogative okttexutive, but often without even the most
basic details, such as the treaty’s namepeéais of its subject matter, being read into
the record. The usual wording is “Mr. &ker, pursuant to Standing Order 32(2) |
have the honour to table, in both officiahguages, five multilateral treaties and one
bilateral treaty that were entered irftwmce for Canada in 2001,” followed by an
indication that a CD-ROM antaining the treaty texts has been deposited with the
Library of Parliament? On only one occasion has this prompted a member of
Parliament to ask immediately for the treaty details to be tabled, but that was in
1980

To make matters worse, the practiceo@mptly publishing all treaty texts in the
Canada Treaty Serigan authoritative source of Canadian treaty law published by the
Department since 1928,has also been on the declii@ the frustration of law
librarians everywhere, th€anada Treaty Seriels often incomplete, and in many
libraries its various parts remain l@oand unbound while the library waits for the
missing treaties that will complete tlvensecutively numbered series. The reason
given for these delays is budget cuts. EvenTiteaty Secretariat, a helpful unit within
the Department of Foreign Affairs that ugedanswer treaty queries from the public,
has been disbanded as a cost-cutting me&sare] the Treaty Section no longer
prepares a general guide to treaty making iyHZopithorne notes, used to be part of

8 See Turpsupranote 66 at 128; van Egupranote 49 at 70. Treaties that entered into force for
the years 1993-1997 were tabled on four occasions in Hififie of Commons Debat@ds April
1999) at 13715, (12 May 1999) at 15072, (9 J18%9) at 16098, and (10 June 1999) at 16149.

8 Section 7 of theExtraditon Act R.S.C. 1985, c. E-23, used to require all extradition
arrangements to be laid as soon as possibleebbfith Houses of Parliament. On 8 January 1999,
Foreign Minister Axworthy belatedly depositeelven extradition treaties, acknowledging the breach
of the above law. Such a breach, however, willagour again since the requirement has now been
removed, as evident by comparing the former section 7 to the new section &Exfr#ioiition Act
S.C. 1999, c. 18.

% Seee.g. House of Commons Debat#8 December 2002) at 2686 (Bill Graham). The delay of
almost a full calendar year between treagclusion and tabling is also typical.

1 House of Commons Debat@d July 1980) at 2999. The details were then appended to the day’s
Hansard

92 Originally, there were two series, one in Erglimd one in French. In 1947, the two series were
combined into one in which both the Hisly and French texts appear. See Gotbelpranote 45 at
66.

% The UK Foreign Office offers a free “Treaty EnguBervice” to the public, which provides very
prompt replies to email enquiries, even from acadeivésed in Canada. Further details are available
on the Foreign & Commonwealth Office’s website, online: <http://www.fco.gov.uk>.
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the Departmental Procedures MantfalSuch guides can be found in Brifiiand
Australid® (and Quebed!).

The department is, however, at lotast, delivering on its promise to put
Canada’s treaties online, thereby enlvagnqublic access to the treaty texts and
Canada’s ratification recofl.While a welcome start, not all treaty texts are as yet
available and the search capacity is limfeBut of much greater disappointment is
the complete absence of any memorandgu@ance on the legal effect of the treaties
in the database, and the lack of any future plans to includesalugble information.
The database is also annoying with respecin ironic welcome note that explains
how the Treaty Section of the DepartmefitForeign Affairs is “responsible for
publishing on an annual basis in t@anada Treaty Seriethe texts of those
agreements that have coméo force for Canada” and." for ensuring the tabling in
Parliament of those agreements that haseotherwise been brought to the attention
of Parliament ...”, but then expressly states that this note “... is based on material
drawn from an article that appearedEixternal Affairs vol 19 (1967) at 369" It is
disgraceful that the departmérds not seen fit to provide an up-to-date account of its
own practices for the public that it serves.

lll. Treaty Implementation and the Parliament of Canada

Although it no longer has a role in treatyaking, nor much of a role in the
scrutiny of new treaty obligations, Canad&arliament still plays a role in treaty
implementation, given the common law rulattlany treaty that entails the alteration
of domestic law requires the passage gislation to gain domestic legal effé€tBut

9 Copithornesupranote 2 at 4.

% Treaties and MOUssupranote 32.

% Austl., Commonwealth, Department of FgreiAffairs and Trade, Treaty Secretari@igned,
Sealed and Delivered: Treaties and Treaty Making: An Officials’ HandbBibk ed. (Canberra:
Department of Foreign Affairs and Trade, 2004)inen Department of Foreign Affairs and Trade
<http://www.dfat.gov.au/treaties/treaties_handbpdie. Australia also publishes a Treaty
Information Kit for the general public, which isnade available online: Australasian Legal
Information Institute <http://www.austlii.edu.au/au/other/dfat/reports/infokit.ntml>.

9 A Guide de la pratique des relations internationales du Quéimepublished in 2000 by the
Ministére des Relations internationales to agmssonnel within the Quebec government who deal
with international affas: Francois Le DucGuide de la pratique des relations internationales du
QuébedQuebec City: Ministére des Relations internationales, 2000).

% See online: Canada Treaty Informatismpranote 2.

9 A search for “rights of the child”, the short fofor one of the most ratified treaties, produced no
results.

190 canada, Department of Foreign Affairs aimternational Trade, “Welcome to the Treaty
Section”, online: Canada Treaty Informationttgh/www.treaty-accord.gc.ca/Treaties_CLF/Section.
asp?Page=TS>.

101 canadian confirmation of this rule can be foundaker supranote 5 at paras. 69 and 79,
althoughBakeralso modifies the common law rule to alltlve courts to consider the values of an
unimplemented treaty, thereby bypagdParliament’s implementation role.
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Canada is a federal state, and its fedenaracter clearly comglates the subject of
treaty implementation (although this is noe tbase in all federations, or even all
Commonwealth federation¥¥. Canada’s federal nature may also be a factor for any
reforms to the treaty-making process that aim to address any perceived democratic
deficit.

The rule in Canada, as decided bylhdicial Committee of the Privy Council in
the Labour Conventionsase of 1937 is that treaties thdall within a federal area
of responsibility in terms of their subjatiatter must be implemented by the passage
of federal legislation, whereas treatighat fall within a provincial area of
responsibility must be implemented byetlenactment of legislation by the ten
provinces. As a result, there are some tredliat are ratified by the federal executive,
which must be implemented by the provinddglislatures, notwithstanding the lack of
any formal ties of accountability between the levels of government. This rule can
therefore pose problems for the performance of Canada’s treaty commitments
(although this is not the case for all treaties), since many treaties do not entail a
change in domestic law and therefaequire no implementing legislatith while
others make use of a federal state clduse reservatiolf® to alleviate Canada’s
responsibility for the non-compliance of oaemore provinces. The environmental
side agreement to théorth American Free Trade Agreeméfitfor example, leaves
room for individual provincial implementation through a “Canadian
Intergovernmental Agreement” (“CIA”) becsey in the words of the government of

192 The position in Australia is discussed below. aralid Malaysia have taken an approach similar
to that taken by Australia, while Nigeria has takenapproach similar to that taken by Canada. See
Gotlieb,supranote 45 at 74-75.

193 Sypranote 41.

104 According to Gotlieb, “a very large percentagelbtreaties do not even require legislation but
can be implemented by executive or administrative action (such as numerous treaties relating to
defence, boundary waters, consular and inetign matters and economic co-operatiorsyipfa
note 45 at 76). See also Hoggpranote 45 at para. 11.4.

105 A federal state clause permits the state to fjgatie in a treaty on a partial basis to alleviate the
problems posed to full implementation by the fedstiate’s internal arrangements. Canadian practice
with respect to federal state clauses is summarized in a letter from the Department of Foreign Affairs
dated 17 March 1982, reprinted in (1983) 12 Can. Y.B. Int'| Law 319.

108 According to Copithorne, Canadatimly had such a reservation to thé Convention on the
Rights of the Child20 November 1989, 1577 U.N.T.S. 3, Can. T.S. 1992 No. 3, to accommodate the
opposition of the province of Alberta, whiclevied the treaty as anti-family (Copithoreepranote
2 at 7). See also Weisapranote 15 at 127, n. 50. Alberta later changed its position. Similar
concerns about the convention’s impact on the family and parental rights have been raised in
Australia: see Melinda Jones, “Myths and Facts concerningdheention on the Rights of the Child
in Australia” (1999) 5:2 Austl. J. of Hum. Rts. 126 at 129-31.

107 North American Free Trade Agreement between the Government of Canada, the Government of
Mexico, and the Government of the United Stat@sDecember 1992, Can. T.S. 1999 No. 2, 32
I.L.M. 289 (entered into force 1 January 19MAFTA.
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Canada, “most environmental legistatifalls under provincial jurisdictiort® (This
is an interesting admission givehe recent ratification of thKyoto Protocaf®
although the rebuttal from the governmemiwtd be that no impmenting legislation
is required *°

Nevertheless, for treaties that do requrevincial legislative action, the rule
adopted in 1937 can be either criticizedHolding the federal government hostage to
provincial demands, or praised for protecting provincial autgramd encouraging a
degree of federal-provincial consultationdaeven collaboration, in the treaty-making
process. In any everit, would appear that theabour Conventionsule is here to
stay, notwithstanding the steadyria@e of commentary and critiqtié,and even the
disclosure of arex post facto“dissent’'*? As a result, the extent of the federal
parliament’s involvement in treaty ingshentation depends on a treaty’s subject
matter. However, if a role were to lecorded to Parliament in the treaty-making
process, the rule’s recognition of a k@l role in treaty implementation lends
credence to the argument that a similde rshould be accorded to the provincial

1% North American Agreement on Environmentooperation—Canadian Office, “Canadian
Implementation”, online: NAAEC <http://www.naagc.ca/eng/implementation/implementation_e.
htm>. A similar CIA applies to implementatiaf the labour side agreement to NAFTA (fkerth
American Agreement on Labour Cooperati@anada, Mexico, and the United States, 14 September
1993, Can. T.S. 1994 No. 4 (entered into force 1 January 1994)), given the need for inter-
jurisdictional co-operation in the implementation labour obligations. The text of this CIA is
available from Human Resources and Skills Diyeaent Canada’s website, online: <http://imww.
hrsdc.gc.ca/en/Ip/spila/ialc/nao/02canadian_intergovernmental_agreement.shtmi>.

199 gypranote 7.

110 For commentary on the implementation debate with respect tythte Protocal seesupra
note 11.

11 gee F.R. Scott, “The Consequences of the Privy Council Decisions” (1937) 15 Can. Bar Rev.
485; Ivan C. Rand, “Some Aspects of Canadianstitutionalism” (1960) 38 Can. Bar Rev. 135 at
142-43; Gérard V. LaForest, “The Labour Convamgi Case Revisited” (1974) 12 Can. Y.B. Intl
Law 137; W.R. Lederman, “Legislative Power toplement Treaty Obligations in Canada” in J.A.
Aitchison, ed.,The Political Process in Canadd@oronto: University of Toronto Press, 1963) 171,
reprinted in W.R. Lederma@ontinuing Canadian Constitutional Dilemm@®ronto: Butterworths,

1981) 350; Armand L.C. de Mestral, “L'évolutionsdeapports entre le droit canadien et le droit
international un demi-siécle aprés l'affaire des conventions internationales de travail” (1987) 25 Can.
Y.B. Intl Law 301; Robert Howse, “The Labour Conventions Doctrine in an Era of Global
Interdependence: Rethinking the Constitutiommensions of Canada’s External Economic
Relations” (1990) 16 Can. Bus. L.J. 160; TorsterStdom & Peter Finkle, “Treaty Implementation:

The Canadian Game Needs Australian Rules” (1993) 25 Ottawa L. Rev. 39;sHpgote 45 at

para. 11.5(c); Curriesupra note 28 at 211-15. See also Wallace W. Struthers, “Treaty
Implementation ... Australian Rules’: A Rejoinder” (1994) 26 Ottawa L. Rev. 305.

12 ) ord Wright of Durley recorded his sfient some eighteen years after hearingLéour
Conventiongase in an eulogy for the late Sir Lyman Poore Duff, chief justice of Canada, published
in (1955) 33 Can. Bar Rev. 1123 at 1125-28. Privy Council practice at the time was to issue one
unanimous opinion. See also, Hiaur Conventions Case: Lord Wright's Undisclosed Dissent?”
(1956) 34 Can. Bar Rev. 114.
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legislative assemblies for treaties where the subject matter falls within their area of
legislative competence.

IV. The British Model for Involving Parliament in the Treaty-
Making Process

Ironically, Canada’s current adherenceatstrict separation of powers approach
with respect to treaty making stands in casttto the actual practice of the UK, where
provision has long been made for soperliamentary involvement at the pre-
ratification stage in the making of treatidJnder a constitutional practice, known as
the Ponsonby Rufé? all treaties requiring ratificatié must be presented before
both Houses of Parliament fat least twenty-one sitting dajsbefore the actual
ratification takes place, thdng enabling any member of either House to call attention
to the proposed treaty action and stael public debate. This laying before
Parliament is effected by the deposit of a “Command Papeptiblished in one of
the three serié¥ published by the Foreign and Commonwealth Office (“FC8&"),

113 See generally U K., Foreign & Commonwealth Offitee Ponsonby Rul@.p., January 2001),
online: Foreign & Commonwealth Office <httpaliw.fco.gov.uk/Files/kfile/PonsonbyRule.pdf¥te
Ponsonby Rule

114 This term has been interpreted broadlintdude treaty accessions, approvals and acceptances:
U.K., House of Commons Information Offic&reaties (House of Commons Factsheet No. 14,
Procedure Series) (N.p., revised June 2003)3,abnline: The United Kingdom Parliament
<http://www.parliament.uk/documents/upload/p14.pdtt.d. Factsheet No. 14 The rule also
applies to treaties amending treaties and, sineceada 1998, treaties that come into force by the
mutual notification of the completion of constitunal and other procedures by each party. Bee
Ponsonby Rulesupranote 113.

115 Twenty-onesitting days can be considerably longer than twentyeakendardays, depending
on the parliamentary schedule, since sitting days need not be continuous. Confirmation that the
practice refers to sitting days can be found in Sir William McKay,Eedkine May's Treatise on the
Law, Privileges, Proceedings and Usage of Parliay28rd ed. (London: Lexis-Nexis UK, 2004) at
264, n. 2 [Erskine May].

116 command Papers are presented to Parliament as “by command of the Queen.” They serve as a
vehicle through which the government can bring fodlvmatters deemed to be of interest to
Parliament, the presentation of which is not reguirg statute. The term “Command Paper” is an
umbrella term, under which various types of documents are published, including government
department annual reports, treaties and other sagiers, statements of government policy (“White
Papers”), consultative documents (“Green Papers”), and Royal Commission reports. See Erskine
May, ibid. at 261-62.

17 The three series are tBeuntry Seriegfor bilateral treaties), thEuropean Communities Series
(for treaties between member states of the Eurogeam, or between one of the Communities, with
the member states, and a non-mengtate or group of states), and tescellaneous Seriegor
multilateral treaties). A fourth series, known as thated Kingdom Treaty Seriger U.K.T.S.),
contains the texts of all treaties that have corteeforce for the UK, including those subject to the
Ponsonby Rule after their ratification. The U.lsThas been published since 1892. Full-text copies
of its recent contents have also been magkdyfravailable to the public since January 2002 through
the Foreign & Commonwealth Office’s websialine: <http://mww.fco.gov.uk/treaties/>.
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which is made readily available to menbef Parliament and members of the House
of Lords through the Vote Office and the Feth Paper Office respectively, and to the
public through the Stationary Office and libraries.

The Ponsonby Rule has existed in the UK since 1924, where it began life as an
undertaking given on behalf of thesti government of Ramsay MacDon&ldoy
Arthur Ponsonby, then under-secrgtaf state for foreign affairg® during the second
reading of thélreaty of Peace (Turkey) Bith the House of Common&.Appalled by
the consequences of the secret treatiegliahce into which states had entered prior
to World War 1, Ponsonby had long canged for greater parliamentary control
over foreign affairs and an end to sdcdiplomacy. As a Radical Liberal MP,
Ponsonby had been a leading member @fthion of Democratic Control (“UDC”),

a prominent anti-war organization formdoppose Britain’s involvement in World
War 11?? Article 2 of the UDC manifesto 01914 stipulated that “[nJo Treaty,
Arrangement, or Undertaking shall betemed upon in the name of Great Britain
without the sanction of Parliament. Apete machinery for ensuring democratic
control of foreign policy shall be create@”As a minister in 1924, Ponsonby
undertook to inform the House of all other “agreements, commitments and
understandings which may in any way bind tation to specific action in certain
circumstances’® The Ponsonby Rule was withdrawn during the Baldwin

118 There are a few exceptions. Treaties concernimremications satellites, for example, are laid
by the Department of Trade and Industry.

119 Ramsay MacDonald served as Britain’s firabour prime minister in 1924, but his government
was short-lived. He was re-elected in 1929, sedved as prime minister for the second Labour
government from 1929 to 1931. Faced with an economic crisis, and weakened by splits in his own
party, he formed a National Government veittime Conservatives and Liberals from 1931 to 1935.

120 knowing that Labour was unlikely to staydffice for longer than a few months, Ponsonby had
successfully urged MacDonald to serve as his fosgign secretary, noting that the “extraordinary
combination of circumstances” would allow themHve control of the F.O. [Foreign Office] and to
begin to carry out some of the things we hbeen urging and preaching for years” (letter from
Ponsonby to MacDonald, cited in David MarquaRdmsay MacDonal@London: Jonathan Cape,
1977) at 300). Ponsonby was also familiar with tieaite, having worked in the diplomatic service
prior to his first election as an MP in 1908. Had also been long exposed to the workings of
government, being the son of Sir Henry Ponsonlgyptivate secretary to Queen Victoria, and the
great grandson of Lord Grey, prime miaisfrom 1830 to 1834. See Raymond A. Jodetjur
Ponsonby: The Politics of Lifeondon: Christopher Helm, 1989) at 1 and 11.

121y K., H.C.,Parliamentary Debateth ser., vol. 171, cols. 2001-2006 (1 April 1924).

122 5ee Marvin SwartZThe Union of Democratic Control in British Politics during the First World
War (Oxford: Clarendon Press, 1971)14t17. See also Sally HarriBut of Control: British Foreign
Policy and the Union of Democratic Control, 1914-1948ll: University of Hull Press, 1996) at 2-3.

12 UDC manifesto of 1914, reprinted in Swaitid. at 42. A year later, Ponsonby expounded
further on this position iDemocracy and Diplomacy: A Plea Bopular Control of Foreign Policy
(London: Methuen and Co., 1915). Like other anti-war MPs, he lost his seat in the 1918 election, but
was re-elected in 1922 as a Labour MP.

124 K., H.C.,Parliamentary Debatesth ser., vol. 171, col. 2005 (1 April 1924).
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government of 1924-192¢, but reinstated when MacDonald was re-elected prime
minister in 1929, and it has been obsergedr since, absent cases of emergé&ficy.
Failure to follow the practice carries rlegal sanction, but would subject the
government to criticism given the lostanding nature dhe convention.

Some have taken the view thag¢ thonsonby Rule is of “limited valu&”, since
the government is not legally bound to finduadble parliamentary time to debate a
motion deploring its intention to ratify aetty, and if it did find time, it is unlikely
that the government would be defeated. This, of course, assumes the government
holds a majority. Moreover, although there is no rule flowing from the Ponsonby
procedure that requires Parliament debate the proposed treaty action, and
parliamentary time is limited, it may still #fficult for the leaer of the House to
resist a debate on an important or coversial treaty that has been laid before
Parliament. Ponsonby himself admitted agimin his original announcement when
he stated:

In the case of important Treaties, the Government will, of course, take an
opportunity of submitting them to the House for discussion within this [21 day]
period. But, as the Government cantade upon itself to decide what may be
considered important or unimportantthiére is a formal demand for discussion
forwarded through the usual channels from the Opposition or any other party,
time will be found for the discussion of the Treaty in questibn.

It is also possible for members of botbudes to debate a proposed treaty action by
initiating a private member’s statementhilt, and making use of the parliamentary
guestions procedure, both written and oral.

In my view, however, the most important benefit of the Ponsonby Rule has been
the timely access provided to Parliamend #he public to information about recent
treaties, and hence its encouragement eatgr transparency ineaty making, even
though not every treaty laid before Parliamisnexpressly approved. This, in fact,
was Ponsonby’s intention when, in 1924, he warned that dJdeésns expressing
Parliamentary approval of every Treahefore ratification would be a very
cumbersome form of procedure and would burden the House with a lot of
unnecessary busines$?He went on to note that “fie absence of disapproval may

125 The Conservative under-secretary of state fgido affairs, Mr. Ronald McNeill, referred to
the practice as an “utterly absurd rule” during lbatie on a Labour resolution requiring all treaties to
be ratified with the consent of Parliament: U.K., HRarliamentary Debate$th ser., vol. 181, col.
1443 (11 March 1925). The resolution was later defeated by 255 votes to 133: UK., H.C,
Parliamentary Debate$th ser., vol. 181, cols. 1474-78 (11 March 1925).

126 C. Factsheet No. 14upranote 114 at 3.

27| ord Templeman, “Treaty-Making and the BiitiBarliament” (1991) 67 Chicago-Kent L. Rev.
459 at 466.

128y K., H.C.,Parliamentary Debatesth ser., vol. 171, cols. 2003-2004 (1 April 1924).

129 K., H.C.,Parliamentary Debatesth ser., vol. 171, col. 2004 (1 April 1924).
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be accepted as sanction, and publicity @opbrtunity for discussion and criticism are
the really material and valuable elertsewhich hencefortiill be introduced.**°

Since January 1997, an additional, aogdally valuable, practice has developed
in the UK whereby an “explanatory memorandt&M”) is also made available for
every treaty laid before Parliament untter Ponsonby Rule as a means of improving
parliamentary treaty scrutin$. As with the unratified treaties, copies of the EMs are
made available to members of both Houses through the Votes Office and the Printed
Paper Office, and are distributed to the ghexisons of the relevant select committees.
The EMs are also posted on a treaty website maintained by th&2E@M through
this medium are readily available tceetpublic. EMs are drafted by the government
department that has the main pgliaterest in a particular treaf{, but are cleared
through the relevant legal adviser at the P€Qhey are signed by a minister,
preferably the minister withesponsibility for the subject matter of the treaty, and are
intended to provide information on the corgenf the treaty, the rationale for the
government’s support for ratification, anagtgovernment’s view of the benefits and
burdens for the UK in becoming a treaty payls also put on record which minister
is primarily responsible for the treaty, ethanticipated financial implications of
ratification, the means required to implkemh the treaty, and the outcome of any
discussions that have taken place within gavemmt and with interested parties, such
as business and special interest grdtipEMs also provide information on the
content of any reservations or declaratiths.

130 pid.

181 The undertaking by the relevant ministers tovjtte an EM is found in the form of a Written
Answer published in U.K., H.CPRarliamentary Debates6th ser., vol. 287, col. WA 430 (16
December 1996) and U.K., H.LRarliamentary Debates5th ser., vol. 576, col. WA 101 (16
December 1996). This undertaking was made follovainginsuccessful attempt by Lord Lester of
Herne Hill, QC, to subject the treaty-makimpwer to parliamentary approval through the
introduction of aTreaties (Parliamentary Approval) Bikee U.K., H.L.Parliamentary Debatesth
ser., vol. 569, col. 1530 (28 February 1996). The bill was withdrawn in exchange for the
government’s undertaking to introduce a syster&M6 by administrative, non-statutory means, as
acknowledged in the document entitled “Evidencéhtd Royal Commission on the Reform of the
House of Lords” [‘FCO Evidence”], reproduced in the volume of evidence and the CD-ROM
released with the commission’s report: U.K., Royal Commission on the Reform of the House of
Lords,A House for the FutureCm 4534 (London: Her Majesty’s Stationery Office, 200@keham
Repori.

132 Seesupranote 117.

133 Only fifty-five per cent of EMs are draftdsy the Foreign & Commonwealth Office. See “FCO
Evidence”,supranote 131 at para. 30. This is why thed-Ras prepared “Guidelines on Explanatory
Memoranda for Treaties” to assist other government departments.

134 SeeTreaties and MOUssupranote 32 at 9.

135 See generallipid. at 9-11 and the sample EM at 12-14.

138 A supplementary EM is laid before Parliaménthere are any changes to the content of a
reservation or declaration, or if the governmeighes to make any additional reservations or
declarations. Sebid. at 11.
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Since November 2000, the FCO has alssuesd that a copy of every treaty laid
under the Ponsonby Rule is sent to thevent departmental select committ&e,
thereby enabling the existing committee systerimitiate a timely inquiry, if desired,
by drawing attention to a new treaty actiorder consideration. $h inquiries serve
to involve both the government and the non-governmental community in the
submission of written and oral evidence, wile utility of such submissions leading
to calls within the UK fothe establishment of a designated treaty scrutiny committee
to ensure the institutionalized scrutiny afl international treaties. The Royal
Commission on the Reform of the House of Lords reported favourably on this
proposal in early 2008 as did the House of Commons Procedure Committee in
mid-2000%* (having been prompted by a request from the Defence Committee to
inquire into what it viewed as Parliantis unsatisfactory role in treaty makiffy. In
2004, the Joint Committee on Human Righdsled its voice, viewing the “lack of
effective parliamentary scrutiny [as] pauiarly pressing in relation to human rights
treaties.® While this call for a treaty commite has (so far) been resisted, nothing
bars an existing committee from undeitgk a treaty enquiry, with the Joint
Committee taking the ledtf. The Joint Committee has naavised that it will report
to Parliament on all human rights treatiziewing the reporting mechanism as a

137 The Ponsonby Rulsupranote 113. Select committees appainted by the House of Commons
to perform a wide range of functions and over the years have become the principal mechanism by
which Parliament holds government ministers #rar departments to account. See Erskine May,
supranote 115 at c. 26.

138 gybmissions (in which the author was involved) were made to the House of Lords Liaison
Committee and the Royal Commission on the Reform of the House of Lords in 1999, urging the
establishment of a treaty scrutiny committee. Fl also submitted its views on the proposal in
“FCO Evidence”,supra note 131. The commission recommeshdbat the Liaison Committee
consider establishing such a committee sincesas, in the commission’s words, “exactly the
mechanism we believe is required to carry tet technical scrutiny of such treatie§Vakeham
Report supranote 131 at 91). The Lords’ submission and “FCO Evidescgiranote 131, can also
be found in the appendices to this report. The magteains before the Liaison Committee, which is
the body responsible for coordinating committee activity in the House.

1%y K., H.C., Select Committee on Proced@econd Report: Parliamentary Scrutiny of Treaties
(HC 210) (London: Her Majesty’s Stationery Offi@800). For the government’s response, see U.K.,
H.C., Select Committee on Procedufe Governments Response to the Procedure Committee’s
Second Report of Session 1999-2000, Parliamentary Scrutiny of Trg#fe210) (London: Her
Majesty's Stationery Office, 2000), online: Foreign & Commonwealth Office <http://mwww.fco.
gov.uk/Files/kfile/scrutinytreaties,0.pdf>.

140 yK., H.C., Select Committee on Defencghird Report: NATO EnlargemerHC 469)
(London: Her Majesty’s Stationery Office, 1998) at paras. 103-06.

141 y.K., Joint Committee on Human Righ®totocol No. 14 to the European Convention on
Human RightHL Paper 8/HC 106) (London: Her MajestyStationery Office, 2004) at para. 6
[Report on Protocol No. 14

142 See UK., Joint Committee on Human Rigfitse UN Convention on the Rights of the Child
(HL Paper 117/HC 81) (London: Her Majesty’ait®inery Office, 2003); U.K., Joint Committee on
Human Rights,The International Covenant on Social, Economic and Cultural RigtitsPaper
183/HC 1188) (London: Her Majg Stationery Office, 2004).
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means to “enhance the democratic legitimatiiuman rights obligations incurred ...
by the Executive pursuant to the prerogative povwér.”

Some treaties are not subject to thagdnby Rule. Treaties that explicitly call for
parliamentary approval in order to conmo force are handled outside of the
Ponsonby proces, as are treaties that are not subject to ratification in the
international sense, although these treatiedader laid before Parliament upon their
entry into force \a publication in theTreaty Serie$™ Bilateral double taxation
agreements are also exemgtice there is a statutorgquirement to expose such
treaties to parliamentary scrutiny whttve draft order-in-council providing for the
taxation relief is laid before the House of Commons for apptéVEhese too are also
later published in th&reaties Seried astly, the Ponsonby Rule allows for exceptions
when other means of consulting or imfing Parliament can be used instead,
although such departures from the rule are’fare.

The UK government has also engageebitraparliamentary treaty consultations,
with the public discussion of tHRome Statute of the Imtational Criminal Court*®
prior to ratification being the first exampfé.As Professor Warbrick has so aptly
noted, if extra-parliamentary consultatioos how best to implement a treaty are
feasible prior to ratification, then slyesuch consultationsare possible within
Parliament® The UK has also shown that it is possible to carry out a public
consultation on the position to be adoptedhat negotiation stage of treaty making.
For example, with respect to amending the 18f@ogical and Toxin Weapons

143 Report on Protocol No. 14upranote 141 at para. 7.

144 Section 12 of th&uropean Parliamentary Elections Act 2002K), 2002, c. 24, for example,
requires any treaty increasing the powers of the EarmpParliament to be approved by a specific Act
of Parliament in order for ratification to takeapé. The UK has established extensive, sophisticated,
and systematic methods for the parliamentary sgrofitcU developments. See also Priscilla Baines,
“Parliamentary Scrutiny of Policy and Legislatidrhe Procedures of the Lords and Commons” in
Philip Giddings & Gavin Drewry, ed$Britain in the European Union: Law, Policy and Parliament
(New York: Palgrave Macmillan, 2004) at 60-96; Adam Jan CyHam,United Kingdom Parliament
and European Union Legislatiqithe Hague: Kluwer Law International, 1998).

145 Sypranote 117.

146 See the Written Answer to a parliamentguestion on “Command Papers (Economies)”
provided by the Lord Privy Seal: U.K., H.®@arliamentary Debatesth ser., vol. 4, col. WA 82 (6
May 1981).

147 SeeThe Ponsonby Rulsupranote 113.

148 Rome Statufsupranote 24.

149 The consultation was carried out through the pabiéin in August 2000 of a draft version of an
“International Criminal Court Bill”, with a requ for comments from the public, parliamentarians,
senior judges, police and legal associations, human rights organizations and academics. By the end of
the consultation period on 12 October 2000, forty-fiubmissions had been received, leading to the
introduction of a revised bill in the House of Lords on 14 December 2000, which would later become
thelnternational Criminal Court Act 200QU.K.), 2001, c. 17.

150 Colin Warbrick, “Current Developments: Treaties” (2000) 49 I.C.L.Q. 944 at 950.
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Conventiort®* public consultations were condudtérom April to September 2002,
and involved the publication of a consulbatidocument that expressly sought “views
from MPs, NGOs, and other omgsations and individualsith an interest in [the]
subject.”®?

V. The Australian Contribution to an Improved Treaty-Making Process

Australia also serves as a modet feforming the Canadian treaty-making
process, particularly giveGanada and Australia’s shared legal heritage and similar
political structure. As in Canada, treatyaking is a prerogative power exercised by
the federal executive of Australi#,and like Canada, Australia experienced an earlier
era of parliamentary participation that gradually fell into decline. A study undertaken
in the mid-1960s revealed that fifty# treaties had received the Australian
parliament’s approval prior t@tification between 1919 and 1988Then in 1961, at
the behest of Prime Minister Robert Maa®z a practice began whereby all treaties
were tabled in both Houses of the Coomwealth Parliament for a period of time
prior to ratification*® But this practice, oddly enough, also fell into disuse in
Australia in the 1970s, and was replaced \wiijpractice of tabling batches of treaties
at six-month intervals, usually after theeentive had given the nation’s consent to be
bound, and thus leaving no roonn fiwior parliamentary scrutirty®

As in Canada, however, a ratified treaty in Australia requires the passage of
domestic legislation to gain direct domedégal effect (unless, of course, there is
existing legislation that is sufficient tgive effect to the obligations in the new
treaty)’®” The Australian constitution, however,rimarked contrast to that of Canada,
contains an express “external affaif@wer in section 51(xxix), which has been
interpreted broadly by the Australian csuiso as to grant the Commonwealth

%1 Convention on the Prohibition of th@®evelopment, Production and Stockpiling of
Bacteriological (Biological) and Pan Weapons and on Their DestructidtD April 1972, 1015
U.N.T.S. 163, Can. T.S. 1975 No. 12, 11 I.L.M. 310 (entered into force 26 March 1975).

152 Yy K., H.C., “Strengthening ¢ Biological and Toxin Weapor@onvention: Countering the
Threat from Biological WeaponsCm 5484 (London: Her Majesty’s Stationery Office, 2002) at 3,
online: Foreign & Commonwealth Office: <hitfaww.fco.gov.uk/Files/kfile/btwc290402,0.pdf>.

153 The inheritance of the prerogative power byféueral rather than state executive is confirmed
by section 61 of th€ommonwealth of Australia Constitution Act, 1900K.), 63 & 64 Vict., c. 12
[Australian constitution].

154 Giinther DoekerThe Treaty-Making Power ithe Commonwealth of Australifhe Hague:
Martinus Nijhoff, 1966) at 138, 257-61.

155 See Anne Twomey, “International Law and the Executive” in Brian R. Opeskin & Donald R.
Rothwell, eds.|nternational Law and Australian Federalis@elbourne: Melbourne University
Press, 1997) [Opeskin & Rothwelustralian Federalisiat 87.

1% See Twomeyipid. See also Daryl Williams, “Establishirm Australian Parliamentary Treaties
Committee” (1995) Pub. L. Rev. 275 at 278pAflliams, “Establishing a Treaties Committee”].

157 For a current review of the reception of int¢immaal law in Australia, see Hilary Charleswoeth
al., “Deep Anxieties: Australia and the Interoai@l Legal Order” (2003) 25 Sydney L. Rev. 423.
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Parliament the power to enact any legislation necessary to bring into effect Australia’s
treaty obligations, even when the subjecttaraof the legislation falls within the
constitutional competence of the six state parliamé&hissuch legislation conflicts

with any state law, section 109 of the Australian constitution provides that the
Commonwealth law prevails to the extentaofy inconsistency. Thus, the Australian
courts take the opposite position to that taken in Canada since.atimur
Conventiongase, having decided that the consegas that flow from allowing the
state parliaments to hamper the national parliament’s ability to ensure treaty
compliance outweigh the possible usurpatoemasculation of the states’ powers.

Since 1996, however, Australia has refed its treaty-making process through
the creation of a designated parliamentarypmittee to which all future treaty actions
must be sent before they become bigdiegal obligations. Known as the Joint
Standing Committee on Treaties (or “JSCOT"g #tory of its creation is intertwined
with the Australian High Court's decision ifeoh™° where it was held that the
ratification of a treaty created a legitirmatxpectation that the executive and its
agencies would act in confoitywwith that treaty, evemwhen the treaty had not been
implemented into domestic law. The Supreme Court of Canada later adopted a similar
position inBaker'®® notwithstanding the almoainmediate repudiation of th&éeoh
principle by the Australian GovernméfitTeohdid, however, add fuel to a passionate
debate then taking place about the perceiaekl of parliamentaror public oversight
regarding Australia’s involvenm¢ in international affairs that had been triggered by
the Toonen decision®> of the UN Human Rights Committee, which had found
Australia in breach of thénternational Covenant oi€ivil and Political Right¥?
because of a criminal ban on homosexuality in Tasmanialddrencase was both a
political issue, with some expressingncern about the impact of UN bodies on
Australian sovereignty, and a federsdue, given the Commonwealth government’s

1%8 See generally Tony Blackshield & George Williassstralian Constitutional Law and Theory
3d ed. (Sydney: Federation Press, 2002) at 774-801; Leslie ZihesHigh Court and the
Constitution 4th ed. (Sydney: Butterworths, 1997) at 274-86. On the key case ommonwealth
v. Tasmania(1983), 158 C.L.R. 1 (H.C.A.)Tasmanian Damsase], see Andrew C. Byrnes, “The
Implementation of Treaties in Australia after the Tasmanian Dams Case: The External Affairs Power
and the Influence of Federalism” (1985) 8 B.C. Int'l & Comp. L. Rev. 275-339.

159 sypranote 3.

160 sypranote 5.

161 Aystralia, Department of Foreign Affairs an&de, Media Release M44pint Statement M44
by the Minister for Foreign Affairs, Senator 180 Evans, and the Attorney General, Michael
Lavarch: International Treaties and the High Court Decisioffeioif (10 May 1995), online:
Department of Foreign Affairs and Trade ttph/www.dfat.gov.au/media/releases/foreign/1995/
md4.html>. See also Lacey, “In the WakeTebH, supranote 3. South Australia has also passed
anti-Teohlegislation, even though an expan cannot arise from state action.

162 Human Rights Committee, Communication No. 488/198@nen v. Australial994, UN Doc.
CCPR/C/50/D/488/1992.

163 sypranote 6. Australia has been a treaty party to the covenant since 1980.
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ability to use the externalfafrs power to override Tasmanian state law to comply
with the committee’s decisioft:

Given this interest in inteational law, including treaty makiriéf,a request was
made to the Senate Legal and Constitutional References Committee in December
1994 to undertake an extensive review eftieaty-making power. The results of this
review were published in November 1995ihe form of an extensive report entitled
Trick or Treaty? Commonwealth ®Rer to Make and Implement Treati#swhich
recommended improved access to treaty infoonaan enhanced role for Parliament
through the creation of a treaty committ€eand greater consultation with industry,
civil society, and subnational governmefitse report received a favourable response
from the coalition government that cateepower after the March 1996 electiéh,
and on 2 May 1996, the minister for foreigffiairs and the attorney general made a
statement to Parliament introducing refortnat would, in their words, “overcome
what this Government considers to haeerba democratic deficit in the way treaty-
making has been carried out in the p&$t.”

Under the reformed treaty-making pess, all proposed treaty actions must,
according to administrative praati rather than legislation, be tabled in Parliament at
least fifteen sitting days before bindiragtion is taken, although there is some

164 See Brian R. Opeskin & Donald R. Rothwell, “The Impact of Treaties on Australian Federalism
(1995) 27 Case W. Res. J. Int'l L. 1 at 49-54.

185 An interest also evident across the Tast@an: in 1993, the New Zealand Law Commission
circulated a draft reporfhe Making, Acceptance and Implementatf Treaties: Three Issues for
Considerationprepared by its then president, Sir Kennéith, which later led to the publication of
Report 45: The Treaty Making Process: Reform and the Role of Parligietiington: Law
Commission, 1997), calling for the creation of a treaty committee.

166 Austl., Commonwealth, Senate Legal and Constitutional Comnitiek,or Treaty? Common-
wealth Power to Make and Implement Treat{dbp., November 1995), online: Parliament of
Autralia—Senate <http://www.aph.gov.au/senatefimittee/legcon_ctte/completed_inquiries/pre
1996/treaty/report>Tfick or Treaty?.

187 The proposal to create a Standing CommitireTreaties was long-standing, having been
introduced in 1983 by Brian Harradine, Australimagest-serving independent senator, and then
reintroduced in subsequent sessions. See Twaupsanote 155 at 88; I.A. Shearer, “International
Legal Notes” (1995) 69 Austl. L.J. 404 at 406, n. 12.

1%8 |n part because the report was a reflectiérthe government's own policies. See Daryl
Williams, “Australia’s Treaty-Making Processeghe Coalition’s Reform Proposals” in Alston &
Chiam, supranote 15, 185 at 192 [Williams, “Australia’s Process”]. Coalition support for a treaty
committee was also fostered by the public reactighealiscovery that Prime Minister Paul Keating
had secretly negotiated a mutual security treatly lmdonesian President Suharto in 1995. See also
Greg Sheridan “Security deal moves into the opem8 Australian(21 October 2004) online: The
Australian <http://www.theaustralian.news.com.au>.

189 Australia, Department of Foreign Affairs anchde, Media Release FA29, “Joint Statement by
the Minister for Foreign Affairs, Alexander Downer, and the Attorney-General, Daryl Williams:
Government Announces Reform of Treaty-Makirfg"May 1996), online: Department of Foreign
Affairs and Trade <http://www.dfat.gov.auédia/releases/feign/1996/fa29.html>.
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flexibility when circumstances requisither a shorter or longer time periddEach
treaty is tabled with a “national inteteanalysis” (“NIA”), a public document
prepared by the line agency @onsultation with the Department of Foreign Affairs
and Trade (“DFAT”), that sets out th@oposed treaty action’s advantages, legal
impacts and financial costs, and docuteghe consultation that has taken pfdte.
The tabled treaty (and NIA) is then seot scrutiny and review to JSCOT, a
relatively large all-party committee comged of nine members of the House of
Representatives and seven members of the Senate, and supported by a small
secretariat. JSCOT is empowered to ingunto and report upon any treaty matter,
whether bilateral, plurilateral or multilateraicluding treaties in the process of being
negotiated, as well as those that haveaaly been concluded. It can accomplish this
mandate through several means, including holding of public hearings across
Australia and the review of submisss from other parliamentarians, non-
governmental organizations, academinglustry groups, and individual members of
the publict’? At the completion of its inquiry, JSCOT prepares a report for Parliament
containing its advice on whether the tyeahould bind Australiaand on any other
related issues that may have emergedndutiie review process. These reports, as
well as the treaty text, the NIA, theedring transcripts, and even the written
submissions received by JSCOT, are all meagslable to the public (and the world)
through the Committee’s website, thereby senas a useful resource on a treaty’s
intentions, effects, and consequenégslo bolster these reforms, Australia also
created an excellent online treaty datapps®viding free public access to treaty texts,
their ratification records, NIAs, and di¢a information on multilateral treaty actions
currently under negotiation, consideratmrreview by the Australian governmeéfit.

The reformed treaty-making process hasv been in place for over nine years.
During this time, well over two hundredestties have been examined by JSCOT,
resulting in sixty-five reports to Parliaméfit,which in turn have prompted over
thirty “Government Response¥®.While some treaty actiors® examined have been
relatively bland, others ka prompted substantial nbers of written submissions

170 gpecial arrangements can be made if a trisagensitive or requires urgent and immediate
implementation.

"1 See all the NIAs since 1996 on AustLIl, onlirdéttp:/iwww.austlii.edu.au/au/other/dfat/nia>.

172 Notices for meetings appear regularlyTine Australiamewspaper under the heading “What's
Happening at Your House,” and JSCOT staff regulseigd out email alerts to civil society groups
about specific inquiries of interest.

1See JSCOT's website, online: <http:/mnaph.gov.au/house/committeefjsct/index.htm>
[JSCOT website].

" see the Australian Treaties Database, onlidettp://www.info.dfat.gov.au/treaties>. The
Department of Foreign Affairs and Trade also suigpihie Australian Treaties Library maintained by
the Australasian Legal Inforriian Institute, online: <http://mwwaustlii.edu.au/au/other/dfat/>.

75 JSCOT, “Committee Activities (Inquiries afeports)”, online: JSCOT <http://www.aph.gov.
au/house/committee/jsct/report.htm>.

176 The Government Response to a JSCOT report is also made publicly available on the JSCOT
website supranote 173.
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and the holding of public hearings @very capital city in Australid’ In fact, so
successful has this process been in enhgnoublic awareness of treaties that in
2000, after record levels of public submiss to JISCOT, the government agreed to
extend the scrutiny period to twenty sittidgys (roughly equivalerib eight weeks)
for treaties identified as being of majuolitical, economic or social significance and
likely to attract considerable public interest and deb3atén any event, the
government’s own review of the processl®99 concluded that the typical fifteen-
sitting-day period (roughlgquivalent to five weeks) did not pose an obstacle to the
executive’s ability to undeake timely treaty actioH? Moreover, the sufficiency of
the scrutiny process was seen, at least by the govertfhestalleviating any need
for a rule requiring the parliamentary approwhireaties for ratification, as had been
previously mooted in the delibéi@ns of the 1988 Constitutional Commissforand

a private member’s bitf?

7 Seee.g. Austl., Commonwealth, JSCOReport 61: Australia-United States Free Trade
Agreement23 June 2004), online: JSCOT webstié.

178 pAs a result, treaties are classified as eithgegory A (requiring fifteen sitting days) or category
B (requiring twenty sitting days). See the brief axgition on the Department of Foreign Affairs and
Trade’s website, online: <http://www.dfat.gov.aedties/making/category.html>. Many bilateral
treaties fall within category A, especially “temgfatreaties on matters of tax and extradition, while
category B is for multilateral treaties and sigmfit “one-off” bilateral treaties such as Tmor Sea
Treaty(East Timor and Australia, 20 May 2002, [2003] A.T.S. 13 (entered into force 2 April 2003)).

179 pustl., CommonwealthReview of the Treaty-Making Proce@s.p., August 1999), online:
Attorney-General's Department <http://law.govemd/Attorney-General/Treaty-Making%20Process.
htm> [1999 Revielv See also Glen Cranwell, “The Trgd#laking Process in Australia: A Report
Card on Recent Reforms” [2001] Austl. Int'l L.I77; Madelaine Chiam, “Evaluating Australia’s
Treaty-Making Process” (2004) 15 P.L. Rev. 265.

1801999 Reviewibid. at para. 5.4.

181 |n the end, only two members of the Consitinal Commission supported the view that there
should be a statutory requiremersdttthe ratification of treaties be conditional on either the approval
of both Houses of Parliament or the disallowanceitiyer House within a specified period: Austl.,
Commonwealth, Constitutional Commissidiinal Report of the Constitutional Commissiool. 2
(Canberra: Australian Government Publishing Sexvi988) at 745-46 (Professor Leslie Zines) and
749 (Sir Rupert Hamer).

182 genator Vicki Bourne, the Foreign Affairs spokesperson for the Australian Democrats,
introduced a private member’s bill in June 199 again in May 1995, that would have required the
executive to secure Parliament's approval to ratityeaty: see Vicki Bourne, “The Implications of
Requiring Parliamentary Approval of Treaties” in Alston & Chiaupranote 15, 196 at 196-97.
This proposal has been seen by some to breadtottstitutional separation of powers in Australia, as
well as in New Zealand where, coincidentally, a similar private member’s bill was proposed by Green
Party MP Keith Locke. See also Mai Chen, Glnstitutional Revolution? The Role of the New
Zealand Parliament in Treaty-Making” (20019 N.Z.U.L. Rev. 448; Treasa Dunworth,
“International Treaty Examination: The Sagan@nues” [2002] N.Z.L. Rev. 255 at 255-61. The
Senate References Committee, however, drew no conclusions about approval versus strigtny in
or Treaty? supranote 166, and as noted earlier, Antignd 8arbuda already require parliamentary
approval for treaty ratificatiorspranote 37). A similar proposal was included in a draft constitution
for the UK published by the British Institufier Public Policy Research in 1993.
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As for the content of the scrutingSCOT has examined mostly new treaty
actions, including new amendments &xisting treaties, although the broad
interpretation it has taken of its mandats hkbowed for the examination of one treaty
well after ratification (in essence prownidi an audit of that treaty’'s domestic
implementation}®® and the examination ohather during its negotiatiof: Some of
its reports cover several treaties at onghile others focus solely on a treaty of
particular importance, such as fReme Statute of the Imtational Criminal Court®
and the Kyoto Protocof®* JSCOT has also examined the domestic legislation
intended to implement a treaty obligati6hleading to the revision and improvement
of this legislation, and the law and pgliof a subject area based on a network of
treaties (that subject area being extradition [&W}. has also examined a treaty that
the government had publicly stated it was not intending to i#sCOT has thus
proven it has the powerful tool of initiativenddoes not work solely at the behest of
executive action.

JSCOT has usually concluded its reviesth a positive recommendation to the
executive to take binding treaty action. Basg, with other parliamentary committees,
there can be dissenting reports, Uguanade by opposition members, and on

183 austl., Commonwealth, JSCOReport 17: United Nations Convention on the Rights of the
Child (28 August 1998), online: JSCOT webs#epra note 173. This Convention has attracted
considerable controversy in Australia since its icatifon in 1990, not least because of its role in
asylum cases such dsoh supranote 3. The JSCOT inquiry provided an opportunity for many
Australians to be heard, as evidenced by the over 700 letters and submissions, although some
contributors believed (erroneously) that the purpokéhe inquiry was to facilitate Australia’s
withdrawal from the treaty. For an aysik of the JSCOT inquiry, see Jormspranote 106.

184 Austl., Commonwealth, JSCOReport 14: Multilateral Agreeemt on Investment: Interim
Report(1 June 1998) ardeport 18: Multilateral Agreement on Investment: Final Ref®8tMarch
1999), online: JSCOT websigypranote 173.

185 austl., Commonwealth, JSCOReport 45: The Statute of thgernational Criminal Couri(14
May 2002), online: JSCOT websitbid. [Report 4%

186 Austl., Commonwealth, JSCOReport 38: The Kyoto Protocol—Discussion Paferpril
2001), online: JSCOT websitdéid. Australia signed th&yoto Protocolin 1997, but has since
decided not to ratify the treaty. Australia is pimgunstead its own strategy for reducing greenhouse
emissions: Australian Greenhouse Office, Departnaérthe Environment and Heritage, “Kyoto
Protocol’, online: Australian Greenhouse @Hfi <http://mww.greenhouse.gov.au/international/
kyoto/index.htmi>.

187 Austl.,, Commonwealth, JSCOReport 16: OECD Convention on Combating Bribery and
Draft Implementing Legislatio(2 July 1998), online: JISCOT webs#epranote 173.

188 Austl., Commonwealth, JSCOReport 40: Extraditon—A Review of Australia’s Law and
Policy (6 August 2001), online: JSCOT websitgd. This report has since been discussed in some
detail by the Federal Court of Atalia in the extradition case Billenic Republic v. Tzatzimakis
[2002] FCA 340, [2002] WL 461785 at paras. 73-82 (F(WL), and in brief by the High Court of
Australia in the extradition case Bfsini v. United Mexican Statd2002] 187 A.L.R. 409, [2002]
HCA 3 at para. 92 (H.C.A.).

189 Austl., Commonwealth, JSCOReport 58: Optional Protocol tine Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishig@nMarch 2004), online: JSCOT
website supranote 173.
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occasion, albeit rarely, JSCOT has madananimous recommendation against the
ratification of a proposed treaty actiShlt has also criticized departmental officials
when they have provided inadequate NI&sd it has criticized the government when
it has found there to have been insufficient consultation, thereby having an impact on
the pre-signature stage of treaty makiigAs accepted publicly by the former
attorney general, the unanimous conduasiof a multipartisan committee have an
impact*® and in this way, the JSCOT process can serve totheegxecutive branch

in check, while also making a wealth toaty information (inluding departmental
information) available for scrutiny. A review of the appendices to the annual t&ports
published by DFAT reveals a steady list opakemental officialsegularly appearing
before JSCOT to provide it with informatidimat is later made more widely available
through transcripts and repott§The final advantage to@hJSCOT process is that it
does not bar other parliamentary committBesn examining a treaty action should
they so desir€? such as when a particular comesitthas a specialized expertise in a
treaty’s subject matter. Furthermore, tlaeniliarity with treaties generated by the
JSCOT process may embolden other committees to act.

VI. Federal Innovations in Commonwealth Treaty Making

As for accommodating Canada’s fedechbracter in a reformed treaty-making
process, the UK, perhaps surprisingly fomsareaders, also provides a model worthy
of adaptation, though admittedly the modedti® nascent stage of development. With
the passage of legislation in 1998 to Vdwe” certain specified legislative and
executive powers to new parliaments andhiadstrations in Scotland, Wales, and
Northern Ireland, the UK has become a gtiederal state. While devolution is not,
strictly speaking, a form of federalissince there has been no abdication of the

190 Austl., Commonwealth, JSCOReport 11(24 November 1997), onlinsupranote 173 at xii,
concerning a proposetreement on Economic and Commercial Cooperatitim Kazakhstan. The
committee’s unanimous support for the International Criminal Colreort 45supranote 185, is
also interesting given the internal division then present within the government party.

191 Seee.g. Austl., Commonwealth, JSCOReport 28: Fourteen Treaties Tabled on 12 October
1999 (6 December 1999) online: JSCOT websitgeranote 173, concerning a proposednsular
Agreementvith China. See also Austl., Commonwealth, JSARERort 18: Multilateral Agreement
on Investment: Final Repof23 March 1999) online: JISCOT websitedl.

192 see Williams, “Establishing a Treaties Committaseihranote 156 at 283.

193 Unlike Canada, but like the UK, Australia contés to publish departmental annual reports. The
DFAT annual reports (since that of 1993-1994) ase alvailable online: Department of Foreign
Affairs and Trade, Australia <httpMivw.dfat.gov.au/dept/annual_reports/>.

194 Staff from the Commonwealth Attorney Gerlsrdepartment also attend JSCOT meetings
regularly.

195 5ee e.g. Austl., Commonwealth, Senate Foreign Affairs, Defence and Trade References
Committee Voting on Trade: The General Agreement on Trade in Services and an Australia-US Free
Trade Agreemer{Canberra: Australian Government Publishing Service, 2003).
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central legislature’s supremaé$,there is an intention to develop a convention
whereby the central parliament in Westster will “not normally legislate with
regard to devolved matters ... withdle consent of [the devolved bodyi”™

Under devolution, international relations, including treaty making, remain a
matter expressly “reserved” to Wminster in relation to Scotlafti,a function not
transferred in relation to Walé$,and an “excepted matter” in relation to Northern
Ireland?® Yet the spirit of devolution has led a change in the UK'’s treaty-making
practice so as to provide for the involverhef the devolved administrations where a
treaty action might have imphtions for devolved areas of responsibility. This change
builds on the practice of consultation atfgdn place in respect of any treaty making
affecting the Channel Islands, the IsfeMan or the Overseas Territorf@The UK
has also opted for &aabour Conventionstyle approach with respect to treaty
implementation in the post-devolutionagraccepting that a dual or “paralfét’
competence for implementation exists agsult of the division of powers between
Westminster and the devolved legislatures.

To ensure effective co-operation beem the national and devolved orders of
government, certain ground rules have bieemalized to guide each administration

1% By contrast, in a federal state, legislativpremacy is divided between the central and regional
authorities, with neither being subordinatéhi® other within their sphere of competence.

197 This is known in Scotland as the “Sewel Conweritiafter the statement to this effect made by
Lord Sewel during the second reading of Sluetland Bill(Bill 104, Scotland Bill 1997-1998 Sess.,
1998). See U.K., H.LParliamentary Debatesth ser., vol. 592, col. 791 (21 July 1998). See also
Barry K. Winetrobe, “Counter-Devolution? TH&ewel Convention on Devolved Legislation at
Westminster” (2001) 6 Scot. L. & Prac. Q. 286 at 28¥% Sewel Convention is restated to apply to
all the devolved bodies in the Memorandum of Ustdading discussed at note 205, below. “Sewel
motions”, indicating that the consent of the deedl body has been obtained, were given fairly
frequently during the early days of devoluti@ee Alan Page & Andrea Batey, “Scotland’s Other
Parliament: Westminster Legislation about Devdlatters in Scotland since Devolution” [2002]
P.L. 501.

198 SeeScotland Act 1998U.K.), 1998, c. 46, Sch. 5, Part |, s. 7.

199 SeeGovernment of Wales Act 1988.K.), 1998, c. 38. The National Assembly for Wales is the
weakest of the devolved bodies since it $aitle power to pass primary legislation.

200 seeNorthern Ireland Act 1998U.K.), 1998, c. 47, Sch. 2, s. 3. The UK'’s form of quasi-
federalism is asymmetrical, both in terms of the powers given to the subnational units and the
terminology used to describe these powers.

201 It js recognized, however, that neither the Channel Islands and the Isle of Man, nor the fourteen
Overseas Territories, are constitutionally pathef UK. The former are self-governing dependencies
of the Crown with their own legislative assemblighile the latter have separate constitutions, and
most have elected governments with varying degrees of responsibilities for domestic matters.

202 Tp porrow the term used by the Foreign Office Legal Adviser, Sir Franklin Berman, KCMG,
QC, in “Treaty Implementation in Great Britagfter ‘Devolution™ in Thomas M. Franck, ed.,
Delegating State Powers: The EffecfTafaty Regimes on Democracy and Sovereifjiew York:
Transnational Publishers, 2000) at 256.
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and their respective officialss to what is now requirétf. These rules can be found in
the “Memorandum of Understanding’hé the five “overarching concordafs?,
including a “Concordat on International IR&ons” and another specifically on the
“Co-ordination of European Union Poli¢gsues”, agreed to by the UK government
and the devolved administiens in 1999, with some more recent revisions as
devolution has evolvedd> Described as “one of the main pillars of the novel
devolutionary architecture of the United Kingdofff,these non-statutory executive
agreements are “intended to be bngdiin honour only” rather than in |aW.
Nevertheless, the agreements promise intitutional co-operation in the exchange
of information, the formulation of UK forgn policy, the negotiation of treaties, and
the implementation of treaty obligations. Psien also exists in the concordats for
ministers and officials from the devolvednaidistrations to form part of a UK treaty
negotiating team, and for the apportionmeihany quantitative treaty obligations, as
well as the imposition of penalties shoulé ithevolved bodies default on any agreed
liability. In this way, the UK is sharings treaty-making power with its subnational
authorities, albeit on the condition of mutuakpect for the confidentiality of the
discussions and adherence to the resufit#ttine” in any international negotiatiori$

Since devolution, the Scottish Rament has established a dedicated
parliamentary committee on “European dixternal Relations” to keep watch on
matters of international relations, althoutiie “external relations” aspect of its
mandate has only been present since March?Z2083d much of the committee’s

203 A “Parliamentary Relations and Devolution Department” has also been established within the

Foreign Office to assist with the new practice.

204 Separate departmental concordats have besfted which operate within the overarching
framework.

205 5ee U.K., H.C., “Memorandum of Understanding and Supplementary Agreements between the
United Kingdom Government, Scottish Ministers and the Cabinet of the National Assembly for
Wales”, Cm 4444 (London: Her Majesty’s Statery Office, 1999), online: Cabinet Office
<http:/Amww.cabinetoffice.gov.uk/cabsec/pi@is%20years/1999/memorandum/cm4444.pdf>.  The
terms of the memorandum allow for regular review and revision. A revised memorandum was
published in July 2000 to take account of the deiariiprocess in Northern Ireland, which had been
suspended from February to May 2000. However, on 14 October 2002, the Northern Ireland
Assembly and Executive were again suspendatl the province returned to direct rule from
Westminster. The memorandum and concordats cease to operate during the suspension.

206 Richard Rawlings, “Concordats of the Ciitagion” (2000) 116 Law Q. Rev. 257 at 258.

207 |hid. at 282. The concordat further states thatribisintended to constitute a legally enforceable
contract or to create any rights abligations that are legally enforceable. At most, it might create a
“legitimate expectation of consultation” in the pedural sense if subjet judicial review. See
supranote 197 and accompanying text.

208 Thege requirements can be found in UKC., “Scotland’s Parliament”, Cm 3658 (London:

Her Majesty’s Stationery Office, 1997) at para. 5.4 [“Scotland’s Parliament”].

209 An amendment to rule 6.8 of the Standing @sdx the Scottish Parliament was adopted on 5
March 2003 to extend the remit of the “Europ&mmmittee” to include external relations more
broadly: Standing Orders of the Scottish Parliame2d ed., September 2003 (5th Revision, March
2005), online: The Scottish Parliament <http://mwveatish.parliament.uk/business/co/sto-3.htm#6>.
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energies remain focussed on the scrutiny of EU developf&nksis is not
surprising since Scotland has long had der@st in gaining a greater voice in EU
matters given the importance of fishingdaagriculture to the Scottish economy, the
distinct character of the Scottish legal eyst the inclusion of matters of justice and
home affairs in the EU mandate, anddisire for regional development furtdfsThe
UK government has stated that it will takeo account the views of the Scottish
Parliament? but both implicit and explicit in the nature of the devolved
arrangements is the fact that Westminst&ims the ability to override the actions of
any devolved body and could do so to eesthe state’s compliance with its
international commitments?

Notwithstanding the very recent natwkthese developments, an example can
already be found of the UK sharing itedty-making capacity with its subnational
units. The example concerns til@onvention on the Inteational Protection of
Adults®** a treaty drawn up by the Hague Cogfere on Private International Law to
improve the protection in international situations of incapacitated adults. The treaty
essentially sets out rules to determiwbich country’s courts or administrative
authorities should have jurisdiction in siieas involving adults with connections to
more than one country. Under devolutiore gubject matter of the treaty falls within
the competence of the Lo@hancellor for England, Wadeand Northern Ireland, and
the (Scottish) minister of justice for Skemd. Consultations carried out in 1999 in
England and Wales, Scotlandnd Northern Ireland, with respect to the draft
convention, revealed broad support forpitevisions and led the Scottish Parliament
in 2000 to enact those provisions into Schttésv that would prepare Scotland for the
treaty’s implementatioft® The treaty was then signed on 1 April 2003 on the UK'’s
behalf by a Scottish member of Parliamént. Hugh Henry (who is also the Scottish
deputy minister of justice), and presentedhe Westminster parliament in July 2003
as required by the Ponsonby R#félThe UK government, however, declined to bring
the treaty into force for all of the UKnd a note was entered upon ratification on 5

20 Details are available on the Scottish Parliament's website, online: <http:/Mww.scottish.
parliament.uk/business/committees/europe/>.

211 A similar interest is evidenwithin other subnational regiorsf the EU, including Catalonia,
Flanders, and the German Lander, and is alsectefl within the EU itself, which established a
Committee of the Regions in 1991 to addresglddlect, increasing demands for greater regional
involvement.

212 gee “Scotland’s Parliamengypranote 208 at para. 5.7.

213 Scotland Act 1998upranote 198, s. 57Government of Wales Act 1998ipranote 199, s.
108;Northern Ireland Act 199&upranote 200, ss. 26-27.

214 13 January 2000, online: Hague ConferenoePrivate International Law <http://hcch.e-
vision.nl/index_en.php?act=conventions.text&cid=71>.

215 Adults with Incapacity (Scotland) Act 20@0S.P. 2000, c. 4.

218 The convention was presented as U.K., H@nvention on the International Protection of
Adults Cm 5881 (London: Her Majesty’s Stationery Office, 2003).



2005] J. HARRINGTON — DEMOCRATIC DEFICIT IN TREATY LAW MAKING 501

November 2003 declaring that the comtien would apply to Scotland alofé.The
UK has indicated that the ratification will lextended to the rest of the UK once the
necessary implementation legislation is in pfate.

Federal innovations in treaty-making piee have also appeared in Austraid,
particularly since the 1996 reforms, althoubhre are earlier examples of the states
themselves indicating a desire to pdptte in federal treaty making. One such
example can be found in the state of Queensland, which established a Treaties
Commission to advise the Queensland government on the benefit to Queensland of
existing treatie$® In its first report, the Treaties Commission also advised the
Queensland government (relying heavily onatvtvas viewed erroneously as clear
Canadian practicé}* that the Australian states chahe competence to enter into
legally binding intergovernmental agreemefité change of government in Canberra
in 1975 removed the need for Queensland to test this tFeBe commission was
later disbanded in 1977.

During the subsequent tenure of the Fraser government, the matter of
Commonwealth-state consultation with respto treaty making in areas of state
interest was placed on a more formal fogtiwith Prime Minister Fraser announcing
a new era of “co-operative federalism’skd on an agreemergached with the
premiers in 1977%* This agreement was further formalized in 1982 by way of an

217 The ratification status and the text of HK's declaration can be obtained from the website
maintained by the Hague Conference on Privatenational Law, online: <http://hcch.e-vision.nl>.

218 J K., Foreign & Commonwealth Offic&xplanatory Memorandum on the Hague Convention
on the International Protection of Adulfsondon: Her Majesty’s Stationery Office, 2003), online:
Foreign & Commonwealth Office <http://www.fco.gov.uk>.

219 pustralia is comprised of six states, two internal territories, and many external territories. The six
states were all former British colonies, whieglderated in 1901 to become the Commonwealth of
Australia. The two internal territ@s were formed at a later date from land surrendered by the states,
but have now been granted sgiifverning status. Although importanffdiences remain, the internal
territories are often treated as akin to states in practice.

220 geeTreaties Commission Act 199@Id.). The act was later repealed by Statute Law
(Miscellaneous Provisions) Act 1993Id.), Sch. 3(B)(4), with aote indicating that the commission
had not functioned since 1977.

221 For the debate about provincial treaty-making capacity in Canadsymemote 46, especially
van Ert. State claims to international personalityiuicing the capacity to negotiate or enter treaties,
have also been rejected by the High CoNdw South Wales v. The Commonwel8i’5), 135
C.L.R. 337 (H.C.A)), [1975] 8 A.L.R. Seas and Submerged Lamdse].

222 geee.g. H. Burmester, “The Australian States dratticipation in the Freign Policy Process”
(1978) 9 Fed. L. Rev. 257 at 262-64. The full textheffirst report of the Treaties Commission can be
found annexed to the proceedings of the Austr&iamstitutional Convention, held in Brisbane from
29 July to 1 August 1985.

223 The then Queensland premier, Sir Joh Bjel&®Ren, having played a key role in bringing
down the Whitlam government through a Senate appeintt that upset the balance and led to the
blocking of supply, triggering the constitutional ithat resulted in Whitlam’s dismissal from office
by the governor general in November 1975.

224The details of this agreement are found in Burmesipranote 222 at 280-82.
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agreed statement of “Principlesnda Procedures for Commonwealth-State
Consultation on Treaties”, which was latdopted by the Council of Australian
Governments (“COAG”) in 1992 arglibsequently revised in 1998 This statement
is a public document designed to ensura thtergovernmental consultation takes
place from the time negotiations begin oneaty. It also requires the Commonwealth
government to take into account the viesisthe states, although the lack of state
consent does not bar treaty ratificattéhThe Principles and Procedurefurther
provide for possible state rgggentation at treaty negotiations and for the sharing of
information, including departental information, througthe creation of a Standing
Committee on Treaties (“SCOT") compriseof senior officials from each
jurisdiction??” Following JSCOT's creation in 1998n additional change was made
to the “Principles and Procedures” to providestate and territory consultation in the
development of the NIAs applicable tedties of state or territorial interé$tThis
inclusion also provides an opening for JSCO examine the M with a view to
ensuring that state and territoriahsultation has in fact taken place.

A “Treaties Council” has also been createsdpart of the reform package of 1996,
although the idea (borrowed from Germafihad previously been supported by the
Australian ConstitutiodaConvention of 1985% the Constitutional Commission of
1988, and the Senate References Committee in its Tié95or Treaty?report* as
well as the Leaders’ Forum of 1995.The Treaties Council consists of the prime
minister, state premiers, and territorial chighisters, and serves as a forum in which

225 pustl., Council of Australian Governmentaftachment C—Principles and Procedures for
Commonwealth-State Consultation on Treat@sline: COAG <http://www.coag.gov.au/meetings/
140696/attachment_c.htmPrinciples and ProcedurgsThe Council of Australian Governments is
the peak intergovernmental forum in Australia, cagipg the prime minister, state premiers, territory
chief ministers and the president of the Australiagal Government Association. It has been in
existence since 1992. Further details can bairgdd from its website, online: COAG <http://imww.
coag.gov.au>.

226 principles and Procedureibid., s. 3.1.

2273ee Williams, “Australia’s Processdupra note 168 at 187-89. See also Cheryl Saunders,
“Articles of Faith or Lucky Breaks? The Constitutional Law of International Agreements in Australia”
(1995) 17 Sydney L. Rev. 150 at 162-63. Someestilgireas have long had their own mechanisms
for intergovernmental consultation on treatievelopments. There is, for example, a 1992
Intergovernmental Agreement on the Enviremin setting out detailed Commonwealth-state
mechanisms relating to the negotiation and émgntation of environmental treaties. See Bill
Campbell, “The Implementation of Treatien Australia” in Opeskin & RothwellAustralian
Federalismsupranote 155 at 149.

228 principles and Proceduresupranote 225 at s. 4.2. See also Daryl Williams, “Treaties and the
Parliamentary Process” (1996) 7 Pub. L. Rev. 199 at 201.

229 A German “Permanent Treaty Commission” was created pursuant to the Lindau Agreement of
1957 and serves to coordinate the Lander view on treaties. See Saumlermte 227 at 165.

20 gee Saunderthid. at 163-66.

Zlgypranote 166 at c. 13.

232 gee Council of Australian Governments,n@ouniqué, “Council of Australian Government's
Meeting” (11 April 1995), online: COAGhttp://www.coag.gov.au/meetings/110495/>.
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to share information and discuss treatiegasficular sensitivity and importance to the
states and territorié® It also has an advisory fuimn and is supposed to meet at
least once a yedt However, in its 199Review of the Treaty-Making Procetise
government admitted that the council had met only once from 1996%t9B8is
meeting occurred in November 1997, vatich time the council did discuss four
treaties and a draft UN declaratidhin light of the submissions made by the states
and territories during the review process, itlesar that consultation at any early stage
in a treaty’s negotiation continues to be ateraof key concern, with several states
still pushing for the ability to approve a trgathere the subject matter falls within
state areas of responsibility. The Commorithegovernment, however, is of the view
that the 1996 reforms are sufficient, andlevkthe Treaties Council has not shared the
details of its meetings since 1997, ritembers have met through the broader COAG
meetings (although this leads to a fear tresties have become a ten-minute item on
a lengthy inter-governmental agenda).

The Australian state parliaments, nevdesg, still push for a greater role in the
negotiation, scrutiny, and sometimes appt of treaties of significance to them.
Shortly after the publication of thErick or Treaty?report, the Victoria Parliament
established a Federal-State Relationsn@dtee with the power to inquire into,
consider, and report on matters of Commonwealth, state, and territory relations,
including “areas of responsibility for whigdhe State should have an enhanced role
for the benefit of the Federatiof?”In its first report, released in October 1997, the
committee chose to tackle the question stdte involvemenin treaty making,
recommending that the Victoria Parliameestablish its own treaties review
committee?®® The report also recommended thihtraaties and treaty information be
tabled in the Victoria Parliament andcenraged the Victoria government to call on
the Commonwealth government to extendfifbeen sitting days to a period no longer
than six months to provide time for statensideration of future treaty actions. The
government of Victoria accepted the recomdaion to table treaties in the Victoria

233 5ee Council of Autralian Governments, &ities Council”, online: COAG <http://www.coag.
gov.au/treaties_council.htm>.

24 SeePrinciples and Proceduresupranote 225 at ss. 5.1, 5.3.

2351999 Revieysupranote 179.

236 For details, see Council of Australian Governments, Communiqué, “Treaties Council Meeting
Communique” (7 November 1997), online:O8G <http://mww.coag.gov.au/meetings/071197/
treaties_council_communique.htm>.

27 pustl., Victoria, Federal-State Relations Committee, “Terms of ReferenceVictorian
Government GazetteNo. G-26 (4 July 1996) at 1706-07, reprinted in Michael John, “Victoria
Launches ‘Insight’ Committee€The ParliamentariarfApril 1998) 143 at 145.

238 austl., Victoria, Federal-State Relations Committeternational Treaty Making and the Role of
the StategOctober 1997), especially c. 5, onlifeederal-State Relations Committee <http://www.
parliament.vic.gov.au/fsrc/reportl/contents.htiviietpria Report



504 MCGILL LAW JOURNAL / REVUE DE DROIT DE MCGILL [Vol. 50

Parliament, but refused to establish a treaty committee on resource ¢fdinds.
Federal-State Relations Committee respormjekieeping a eye on treaties itself, even
tabling comments on the propodddiltilateral Agreenent on InvestmenHowever, it
was itself disbanded in 2001.

JSCOT has itself recognized the staiterest in treaty making, convening a
meeting with representatives from all stedesl territories in 1999 to discuss the role
for “parliaments” in treaty making, as well as state proposals for according such
parliaments a greater rd¥.Two proposals, in particular, appeared to garner support
at the meeting: the institution of procedutesnsure that the presentation of treaty
information by state executives to stateliparents is a matter of routine, and the
creation of parliamentary committees @ach state and territory with specific
responsibility for reviewing treatié$. After the seminar, the state representatives
reported back to their respective parliamsemwith some states, such as Western
Australia, remaining strongly in favour ofetlparliamentary scrutiny of treaties at the
state levet’? In Queensland, the Legal, Ctihgional and Administrative Review
Committee (“LCARC”) supported a middigound position, recommending against a
Queensland treaty committee on grounds ofidaiion, but succssfully convincing
the Queensland premier to periodically éaiol the Queensland Parliament a schedule
of treaties under negotiation, as well #sJA&COT advices regarding proposed treaty
actions** It would then be open to memberstio¢ Queensland Parliament to debate
the proposed treaty or refer the matteat ttommittee for further inquiry. The LCARC
has also endorsed a suggestion made bfe$gor Cheryl Saunders to require the
relevant state officials inveéd with intergovernmental relations to report annually to
LCARC on treaty matterd?

Canada is also not without past exaspbf federal-provincial co-operation in
treaty making where the circumstances haséfijed the involvement of one or more
provinces. The negotiation of tliganada-US Columbia River Treaty 1961 is an

239 \jictoria’s position is reproduced in Austl., Commonwealth, JSGR&Port 24: A Seminar on
the Role of Parliaments in Treaty Maki(®8D August 1999), online: JISCOT websgepranote 173
[Report 24

240 A full transcript of the meeting can be foundReport 24ibid.

241 A third proposal to create an interparlianaeptworking group on treaties, which stemmed from
the Victoria Reportsupranote 238, also received support.

242 pustl., Western Australia, Standing Committee on Constitutional AfR&port in relation to a
Seminar on the Role of Parliaments in Treaty Making—Canberra 24 arReport No. 38) by
Murray Nixon (N.p., 1999).

243 pustl., Queensland, Legal, Constitutibead Administrative Review Committe&he Role of
the Queensland Parliament in Treaty Mak{igeport No. 22) (N.p., April 2000).CARC Report No.
22]. The tabling of the actual treaty text weesemed unnecessary given the existence of the
Australian Treaties Databasmjpranote 174. A favourable review of the new tabling requirement
was conducted by the LCARC in 2003: Austl., Qutsmd, Legal, Constitutional and Administrative
Review CommitteeThe Role of the Queensland Parliament in Treaty Making—Review of Tabling
Procedure(Report No. 39) (N.p., July 2003).

244 CARC Report No. 2ibid. at 9.
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early example, where the obvious interest of British Columbia (the province in which
the river originate$)® led to the establishment of a federal-provincial liaison
committee at the ministerial level and ihelusion of a provincial representative on
the Canadian negotiating tedthAn arrangement was also worked out between
Ottawa and British Columbia whereby theovince would be responsible for the
treaty’s execution, with aagreement to indemnify the federal government in the
event of its failure to do s&’ There are, however, no guarantees that the federal
government will invite the provinces to paipate in a treaty’s negotiations, no matter
how significant the treaty is to the provinegd while such co-operation may occur,
there is no formalized or institutionalispobcess for involving the provinces in treaty
negotiations.

Various remedies for Canada’s treatyking woes have been proposed, with the
subject being included ondhagenda of several pastudies, including the 1940
Report of the Royal Commission dbpominion-Provincial Relations(which
recommended that the provinces give tipgiwer to implement international labour
conventions to the federal parliamétitand the 1979 report of the Ontario Advisory
Committee on Confederation (which reconmaied that all treaties should be ratified
by both Houses of Parliament, with the Senate being replaced by a “House of
Provinces”y* Constitutional amendments have also been proposed. In 1972, the
Special Joint Committee of the Senated of the House of Commons on the
Constitution of Canada recommendeder alia, that “[a]ll formal treaties should be
ratified by Parliament rather than the ExaeiBranch” and that the “Government of
Canada should, before bindi itself to perform under a treaty an obligation that
comes within the legislwe competence of the Prowies, consult with the

245 Those familiar with BC politics will also knowahthe vast dams built on the Columbia and
Peace Rivers were the desired legacy of the then premier W.A.C. Bennett, who used the dams to
generate contracts and employment as well as huge amounts of hydroelectric power, half of which
was sold to the US to benefit the provincial treasury.

24 Treaty between Canada and the United Statdsvrica relating to Cooperative Development

of the Water Resources of the Columbia River Ba3idanuary 1961, Can. T.S. 1964 No. 2 (entered
into force 16 September 1964). See Bora Laskiani& International Legal Aspects of Federalism:
The Experience of Canada” in David P. Currie, €&deralism and the New Nations of Africa
(Chicago: University of Chicago Press, 1964)@5-06. Atkey, writing in 1970, provides further
examples of provincial participation in Canadiatedations to international conferences, mostly in
the field of education: Atkegupranote 46 at 171-75.

247 gee Martinsupranote 48 at 31.

248 canadaReport of the Royal Commission Bominion-Provincial Relationsvol. 2 (Ottawa:
Queen’s Printer, 1940) at 48 (Chairs: N.W. Rowell and Joseph Sirois).

24 Ontario Advisory Committee on Confederati@econd Report of the Advisory Committee on
Confederation: The Federal-Primeial Distribution of PowergToronto: Queen’s Printer, 1979) at
44. One member of this committee is now a member of the federal cabinet: Ken Dryden is the
minister of social development.
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Government of each Province thatymae affected by the obligatio® A recent
report by an Albertan committee of govermBILAS, released in June 2004, echoes
this last sentimerte?

A statutory approach to the problem has also been espoused. In 2002, the
National Assembly of the province of €nec enacted legislation to require the
Assembly’s prior approval for all imp@nt international commitments (“des
engagements internationaux importants”)ndied to be made by either the Quebec or
Canadian executive branch, preil that, in the latter case, the subject matter of the
commitment falls \ithin an area of Quebec responsibiti§The primary object of the
new legislation, according to the then e@ec minister of international relations,
Louise Beaudoin, was to democratize tirocess of treaty making by giving a voice
to the elected representatives of the citizens of QuébBhe also suggested that the
new law would allow for greater trarmency in the treaty-making process,
suggesting that in some cases, a parlidamg commission could be established to
study a proposed treaty action andt@gubmissions from the pubfié. The new law
was also intended to address the condge@uebec that the language, culture, and
future interests of the province may beetitened if the federal government acts on
the international stage without proviaic agreement in areas of provincial
competencé®

In essence, the Quebec legislation nexguithree actions to occur, and occur
sequentially, for an important internatiomaimmitment to be validThe three actions
are the signature by the responsible mamjsthe approval by the legislature (the
National Assembly), and the ratification the provincial government. The legislation
also requires the minister to table all future treaty actions in the National Assembly,
with an explanatory note on the contentl &ffects of the commitment—a procedure
that was expressly acknowledgedring the legislative debates to be similar to that
followed in the UK, Australia, and New ZealafitlOnce tabled, the treaty can be the
subject of a motion to either approve gecg but not amendyrovided at least ten

250 canada, Special Joint Committee of the Senate and of the House of Commons on the
Constitution of Canaddinal Report(Ottawa: Queen’s Printer, 1972) at 68-69 (Chairs: Gildas L.
Molgat and Mark MacGuigan, MP).

21 Alberta, Report of the MLA Committee on Strengthening Alberta’s Role in Confederation
(Edmonton: Government of Alberta004) at 46, online: Governmeatt Alberta, International and
Intergovernmental Relations  <http://wwwdiov.ab.ca/canadian_intergormental_relations/
documents/mla_committee_report_003.pdf>.

252 An Act respecting the Ministére des Relations internation®l&sQ., ¢. M-25.1.1, s. 22.4.

23 gee Quebec, National Assemhblpurnal des débats79 (20 March 2002) at 5247 (Louise
Beaudoin).

4 Seeibid. at 5248.

25 gee the speech of the then premier &erandry in Quebec, National Assemidgurnal des
débats 1 (22 March 2001) at 7-8 (Bernard Landry).

256 See the debates within the Quebec Comnitelaistitutions: Quebec, Commission permanente
des institutionsJournal des débats70 (1 May 2002), online: Assemblée nationale du Québec
<http://www.assnat.qc.ca/fra/Publiens/debats/journal/ci/020501.htm>.
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days have passed since tablingmsure time for access and reflec8Provision is

also made for cases of urgency, allowing the Quebec government to ratify an
important international agreement befdras tabled or approved by the National
Assembly?>®

As for what constitutes an “impona international commitment”, the law
suggests that all treaties requiring the pgessaf implementation legislation, the
imposition of a tax, or the acceptance ofiraportant financial obligation, as well as
treaties concerned with human rights anddoes or international trade, will require
Assembly approvaf® There is also a residual categdor treaties determined by the
minister to be so important &s require parliamentary approvél,with the Kyoto
Protocol being identified by the minister duritige legislative debates as an example
because of its strategic importariteHowever, treaties addressing technical issues
and treaties signed by Canaaféecting only matters within federal jurisdiction will
not need National Assembly approval unttee new legislation. Provision is also
made to apply the new procedure to theutheiation and termination of an agreement
in the same way that the process agptie the adoption and conclusion of a new
agreement®?

It would be interesting to see other prmgs in Canada adopt similar legislation
to encourage, or bargainrfahe institutionalisation dederal-provincial co-operation
in treaty making, as well as greater acdesseaty information; however, the stark
problem with this legislative initiative is that it does not bind the government of
Canada. The government of Canadaynwnoose to seek advance provincial
agreement to a future treaty action, but iinsler no legal obligation to do so, nor is it
bound by a resolution of disapproval from @yincial legislature. Nevertheless, |
should note that the Quebec legislatiwas adopted by a unanimous vote in an
assembly comprised of federalists and sjsds, presumably because the democratic
credentials of a greater rdiar the legislature in treatpaking cuts across the political
spectrum.

257 An Act respecting the Ministére des Relations internationsigsanote 252, s. 22.3. Pursuant
to order-in-council 223-2004, G.0.Q. 2004.11.136 at 1738, dated 14 April 2004, the minister of
economic and regional development and research sagiciintly with the minister of international
relations the functions of the latter as regardsiaportant internationadommitment that concerns
international trade.

258 An Act respecting the Ministére des Relations internatioribiels s. 22.5.

29 bid., s. 22.2.

201hid., s. 22.2(4).

281 The comments of the minister during the debavithin the Committee on Institutions can be
found in theJournal des débater 1 May 2002supranote 256 at 32-39.

22 An Act respecting the Ministére des Relations internationslgsanote 252, s. 22.6.
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Conclusion and Recommendations

The desire for greater accountabilitytieaty law making has no natural political
home. It is an idea that is neitheftleor right, as evidenced by its embrace by
Australian conservatives and British liberal&e. Nor is it decidedly American, as
some have claimed, given the historicale that Commonwealth parliaments once
played in the treaty-making process. Inist, however, a desire included in Prime
Minister Paul Martin’s much-publicizedction Plan for Democratic Refoffi—a
disappointing omission gen that Canada is in greatest need.

In evaluating our currertreaty-making process, it must not be forgotten that
treaties are law—often permanent lawadaas such, the law makers, be they
ministers or officials, lsould be accountable to Parliament and the public that it
serves. Their work product should also belexeeadily accessible, with this requiring
more than the bare notation Hansardthat a certain number of treaties have now
been tabled. As Allan Gotlieb stated mamars ago: “It is, of course, obvious that a
country must give suitable publicity to thedties it concludes in order that the public
may be aware of the undertakingsl@ngagements its government makés.”

The adoption of rules requiring the tablioigall treaty actions in Parliament for a
twenty-sitting-day period aftergsature but before ratification, as well as the public
provision of explanatory memoranda on tegal effects and financial costs of a
proposed treaty action, would serve to bett#ucate us all as to the benefits and
burdens of new treaty obligations, whiéso providing a suitable opportunity for
parliamentarians to scrutinize the treatyiac when desired. These steps may also
instil greater treaty compliance by enhawgci treaty’s democratic credentials. The
quarterly publication of a list of treasiecurrently under negotiation—as done in
Australia—and its provision to the provinciaemiers and territorial leaders would
also assist in alerting both the provingesl the public to future treaty actions of
importance. The new Council of the Fedenatcould serve as an intergovernmental
forum for this purpose, akin to Australialseaties Council, while a robust approach
by federal parliamentarians to the scrutinyatfled treaties would offset the need for
provincial treaty scrutiny requirements itheir legislatures and the resulting
duplication of effort. Consultations witbivil society groups, industry leaders and
other stakeholders caliblso be recorded in the docembs so tabled, leading to the
expectation over time that such colation must take place. As for
intergovernmental support, the concordapraach of the UK could be adopted in
Canada to institutionalize, and make rendransparent, the degree of federal-
provincial co-operation at the pre-signature stage of treaty making.

In my view, however, a multipartisan federal parliamentary committee
specifically dedicated to thask of treaty scrutiny is the best means to achieve both

%3 Canada, Privy Council OfficeEthics, Responsibility, Accountability: An Action Plan for
Democratic RefornfOttawa: Government of Canada, 2004).
24 Gotlieb,supranote 45 at 66.
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public awareness and improved democraecountability in the field of treaty
making. A treaty committee focuses publiteation on treaty making, dispells any
myths and uncovers matters needing furtheestigation, and also provides a public
repository for treaty information. Suchcammittee, however, must be established
with the support of the government in pawsince the commée will need the co-
operation of its ministers and dafi@als. It must also be of an adequate size if it is to
follow Australia’s lead and carry out heags beyond the confines of the capital, and
it must be supported by an adequate se@etar assist with the development of a
corporate memory and a fruitful relatiship with civil society groups, industry
leaders, academics, and othen-governmental organizations.

As for the need for parliamentary approval for future treaty action, whether
federal or regional, it is my view th#te treaty-making process must allow for the
possibility that a state will not ratify a trgdollowing an expression of parliamentary
disapproval. All treaties need not brpeessly approved by Parliament, but there
should be a mechanism that enables Parli&nmedraw attention to a future treaty
action that has strong opposition, and theschanism should not rest on the goodwill
or discretion of the executive branch. Gddhough, such a mechanism is already in
place in Canada for social security treatiesnd | can hardly see the expansion of
this legal fetter on the prerogative povedrthe Crown causing any great harm. A
negative resolution procedure applicalite treaties after signature but before
ratification will not unduly tie the hands tifie executive during treaty negotiation,
and may foster a greater degree of consultation, and even co-operation, between the
levels and branches of government at phe-signature stage. It is also a middle
ground position that balances the various interests at play.

A final impetus for securing a greater role for the elected legislature in the making of
treaties comes from the domestic courts.ldger is it “elementary”, to use the words
of Lord Denning, “that these courts take matice of treaties asuch ... until they are
embodied in laws enacted by Parliament, and dhénto the extent that Parliament tells
us.”® Our common law courts are increasynfihding ways to gie unincorporated
treaties domestic legal significance, if not @stic effect, and for this reason too, |
support a greater role for Parliament, whethderal, state, provincial or devolved, in
the making of treaties. The resulting public reocof Parliament’s involvement prior to
ratification could serve to either counterbalance the activism of the courts when
Parliament is against giving domestic effechattreaty, or bolster the decisions of the
courts by providing evidence of Parliamerttigoport for a treaty’s provisions. In any
event, a parliamentary role in treaty makimgecessary to avoid engaging the nation in
long standing legal commitmentdétiout public scrutiny and debate.

250ld Age Security Acsupranote 14.

266 Blackburn v. Attorney Generdll971] 1 W.L.R. 1037 at 1039. See also the argument made by
Gotlieb in 1968 that because treaties do not, in thersdiecome part of the “law of the land,” there
is less need to involve parliameitghe making of treaties: Gotlietypranote 45 at 14-15.





