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Introduction

In her groundbreaking bodRreaking the Abortion Deadlock: From Choice to
Consent Eileen McDonagh claims that the adysis of abortion rights that she
proposes resolves the troublesome question of the moral status of the fetus by
focusing not on what the fetiss but rather on what the feta®esin pregnancy.
McDonagh'’s first major claim is that the fetcgusegpregnancy when it implants in
the woman'’s uterusMcDonagh uses this as a startpaint from which to claim that
the right to abortion is not, as has tramitilly been thought, simply an example of a
woman’s right to decisional autonomy; ehdecisional autonomy is certainly an
element of the right, McDonagh claims, the lebement in abortion rights is the right
to bodily integrity’ Thus, for McDonagh, abortiorights are important not only
because they are an example of a womagig to make autonoaus decisions about
her life, but also, and more centrally, becathgeright to seek an abortion is essential
in order to protect women’s bodily impety—the control they have over what
happens to their bodies. In other words,NMwDonagh, the abortion issue is not only
about choice; it is primarily an issue of consent.

The fatal error that has dogged thieorion debate thus far, according to
McDonagh, has been a failure to identifie fetus as the coercer in pregnahityis
the fetus that actually makes the woman pragwaen it implants itself in her uterus.
Abortion is not, thereforegbout expelling the coercive imposition of masculine force
on the body of a woman; rather, what is rejected and expelled in the act of abortion is
fetal force, since the fetus the coercive agent: “A wmoan seeking to terminate her
pregnancy does not wish to expel thercive imposition of a man on her body. On
the contrary, she seeks to expel the @gerimposition of the one and only agent
capable of making her pregnant: the fefus.”

McDonagh claims that the fetus is theedt cause of pregnancy, whether or not
the act of sexual intercourse that precetherl pregnancy was consensual. In other
words, if a woman consents to having séixutarcourse with a man and subsequently
becomes pregnant, the direct and immedizduse of pregnancy is not the act of
sexual intercourse but the fetus’ implargatin her uterus. Accordingly, neither the
woman nor the man can be said to have Sedl her to become pregnant. Similarly,
if pregnancy occurs after an act of noncossahintercourse (a rape), the rapist has
not caused the woman’s pregnancy on Mie&gh’'s model: he has inflicted a grave
harm on her, but the additional haraf any resulting pregnancy is not his

! Eileen L. McDonaghBreaking the Abortion DeadloclErom Choice to ConserfNew York:
Oxford University Press, 1996) [McDonadreaking the Abortion Deadlofk

2 .

Ibid. at 5-6.

® Ibid.

* Ibid. at 6.

® |bid.

® Ibid.
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responsibility, but that of the fetus. Cleaily such circumstances, the woman cannot
be held responsible at any stage of gequence of events from conception to
implantation, certainly not on McDonaghimodel and arguably not on any other.
McDonagh writes:

[Flounding abortion rights on the conditions under which sexual intercourse
occurs prior to pregnancy misses thenpofhe fetus is the direct cause of
pregnancy, and if it makes a woman pregnant without her consent, it severely
violates her bodily integrity and liberfy.

McDonagh's second and third major claimespectively, are: (1) that pregnancy
constitutes a massive intrusion on a woman’s body, even where the pregnancy is
“medically normal” (i.e., not subject taa of the additional medical risks that may
accompany pregnancy); and (2) that wonfeve a right to state assistance in
exercising their right to refuse consentsiach an invasion of their bodies. On the
harm associated with “medically moal” pregnhancies, McDonagh writes:

Even in a medically normal pregnancy, the fetus massively intrudes on a
woman’s body and expropriates her liberty. If a woman does not consent to this
transformation and use of her body, the fetus’s imposition constitutes injuries
sufficient to justify the use of deadly force to stdp it.

Of paramount importance here is the pdiltDonagh makes about the use of “deadly
force”. The severity and scale of thdrusion that preghancy represents entitles
women to take extreme measures to bririg #n end, even where the only way to do
so is by killing the fetus/intruder. McDonaglaichs that in so arguing, she is simply

regarding the fetus the way any othetruder would be regarded, even those
intruders who are, irrefutably, persons:

Since no born people have a right toudt massively on the body of another,
... to the degree that the state stompfgefrom harming others by intruding on

their bodies and liberty, including the malit incompetent or those in dire

need of the body parts of others, ifany the state must stop fetuses that
intrude on women’s bodies without their consent.

This, according to McDonagh, is how herdls is able to “break the abortion
deadlock”™ she is prepared to concede the issue of fetal personhood to the anti-
abortion lobby, believing that she can construct an argument for abortion rights that
holds good even if we accept, for the sakargument, that fetuses are persons and
ought to be treated by the law in the samag that born persons are treated. “Even if

the fetus were a person”, she writes, “a worsgustified in killing it because of what

it does to her when it imposes wrongful pregnartyhis is so because “[e]ven if the
fetus is constructed to be a persomgains no right to take over a woman’s body

7 Ibid.

8bid. at 7.

% |bid. at 9.
10 hid. at 10.
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against her will. And if and when it doesgedhas a right to say no, whatever might be
her reasons for activating that right.”

The “fundamental liberty” at stake il af this, according to McDonagh, is the
right of a woman to consent to anyegnancy relationship she might become
involved in*? Throughout, McDonagh's focus is on what the fetoes not what the
fetusis.® It is the fetus's action in causingegnancy that justifies the right of a
woman to terminate its life in order tput an end to its intrusion/violente.
McDonagh suggests that the reason this right has been ignored, both historically and
more recently in the legal and political delsad@er abortion rights, is that our culture
has traditionally reserved norms of sad#ffence for men, while simultaneously
ascribing norms of self-sacrifice to womiénsuch that the extreme physical
subjugation and coercion thategnancy represents has been “normalized” and not
recognized for what it is: a massive violencgtifying the use of deadly force in self-
defence.

I. McDonagh’'s Consent Model

Having briefly introduced McDonagh’s arguments, | now propose to draw out
certain strands in order to subject hermakgiand the counterclaims of her critics, to
critical analysis. It is helpful to obserixere that McDonagh's argument is reducible
to two broad stages: in the first stage, clagms that women have a right to consent
to the pregnancy relationship; in the @et stage, she claims that the state should
intervene to protect women from the massintrusion of nonconsensual pregnancy.
These stages provide the basis for Ddonagh to argue that women have a
fundamental right to aboadi, based on the right to bodily integrity, as well as a
fundamental right to state astsince (primarily in the forraf funding) to enable them
to exercise the first right, based on (indeedexample of) the right to self-defence.

Before considering the main advantages disadvantages of the consent-based
approach, as articulated by McDonagh &ed critics, however, | will give a fuller
account of certain more specific cl@ McDonagh makes, under the following
headings: “Causation and the SeparatiorPggnancy from Sexual Intercourse”;
“Consent”; “Wrongful Pregnacy and Self-Defence”;ra finally what McDonagh
calls the “Politics of Consent”.

1 bid.

12 |bid. at 18.
13 bid. at 15.
¥ bid. at 17.
5 bid. at 19.
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A. Causation and the Separation of Pregnancy from Sexual
Intercourse

McDonagh describes the associatiotween pregnancy and sexual intercourse
as “virtually a cultural icon®® implying that it is a mere construct born of our
traditional ways of thinkingabout gender and peoduction. She notes that the US
Supreme Court has maintained the view that sadsespregnancy, “or more
specifically, that a man’s impregnation of a woman causes her pregnant
condition™—a view that, as we know, McDonagh wishes to challenge and replace
with her own view that the “direct cause” pfegnancy is the fetus, the “agent” that
causes a woman to become pregnammwhimplants itself in her body:

Whereas a man can cause a woman to engage in a sexual relationship with him,
a man cannot cause a woman’'s body to change from a nonpregnant to a
pregnant condition; the only entity thegtn do that is a fertilized ovum when it
implants itself in a woman'’s uterdfs.

The action of the man in “[m]oving sperm into a woman’s body” during the act of
intercourse, McDonagh affirms, certainly represents one of the “factual sequential
links” leading to pregnancy.She maintains, however, that this action “is not the
legal, or most important, cause of a waorsapregnant condition. It is merely a
preceding factual cause that puts herigt for becoming pregnant” This is so
because “pregnancy is a condition that fwBoabsolutely from the presence of a
fertilized ovum in a woman’s body*"This being the case, she continues, “we can
identify the fertilized ovum to be the ldgause of a woman’s pregnancy statdri

the eyes of the law, too, therefore, “fieetilized ovum should be the legal cause of a
woman’s pregnancy?®

One of the most striking features dtDonagh’s model is her extensive use of
analogy to illustrate and support her clailBbe draws one such analogy when she
remarks:

Men and women who contribute to a situation in which it is foreseeable that a
fertilized ovum might be conceived anthke a woman pregnant against her
will contribute no more to the woman’s harm than does a woman who walks
down a street late atgtit contribute to her own rape ... Men and women who
engage in sexual intercourse, therefore, cannot be held as contributing to the

18 |hid. at 26.

7 bid. at 27.

18 bid. at 40.

19 |bid. at 42.

20 |bid. [emphasis added].
2 bid. at 41.

2 |bid.

2 |bid. at 43.



2005] M. FORD — THE CONSENT MODEL OF PREGNANCY 625

harm imposed on a woman by a fertilized ovum making her pregnant without
consent’

However, it is clear that this likening of greancy to rape is more than just a useful
analogy for McDonagh. She obviously regardstthio scenarios, rape and pregnhancy,
as sharing significant factual and legahigrities when she writes that “a fetus

making a woman pregnant without consensimilar to a rapist intruding upon and

taking another’s body in pursuit of his owrdrest, to the detriment of the woman’s
interests ... %

McDonagh believes that one of the strengththis approach is that it treats the
fetus as an agent, an indluial with an existence separate from that of the pregnant
woman—a point over which advocatesd opponents of ak@n rights have
traditionally clashed:

Many advocates for women’s reproductiights stoutly claim that there is no

body other than the woman'’s to consider in the abortion issue. They adamantly
reject depictions of the fertilized ovuas an entity separate from the woman,
much less as an entity with the full statisx person. Their assumption is that
such a construction of the fetus undermines women’s autonomy by implying
that fetuses have interests separate from their mothers and that those interests
are grounds for restricting abortion, which destroys the f&tus.

McDonagh points out, however, that “the viefithe fetus as an entity separate from
its mother, with its own interests, alredgdysolidly embedded in [US] Supreme Court
reasoning aboutbartion rights.?” She cites the case Bbe v. Wad& in which the
court ruled that the fetus is not a born perdmrn not that it is not a person at all) and
that when a woman becomes pregnant, higagy is “no longer sole”, thus granting
the fetus “an identity and body separate from the pregnant woniaaisy’ also the
case ofPlanned Parenthood v. Cas®&yin which it was held that the state has
“legitimate interests from the outset ofetipregnancy in protecting the life of the
fetus.® The case law shows, according to MciRagh, that insofar as the consent
model countenances the possibility faftal personhood, it does nothing new
constitutionally, since a strong argument dobk advanced, on the basis of existing
authority, that a fetus is already effeefiwa person under the American constitution.

As | shall discuss when | come to comsidriticisms of the consent-based model,
McDonagh may have difficultgonvincing abortn rights advocates that her model
does not compound what most of thewould presumably regard as the

2 pid. at 44.

% pid.

28 |bid. at 47 [footnote omitted)].

2 |bid.

28410 U.S. 113 (1973R04.

2 Roeibid. at 159, cited in McDonagBreaking the Abortion Deadlockupranote 1 at 47.
%0505 U.S. 833 (19920asey.

31 Caseyibid. at 2804, cited in McDonagBreaking the Abortion Deadlockupranote 1 at 47.
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jurisprudential “mistake” of treating thetfes as a person, thereby threatening to
entrench a legal view of the fetus thatyndmmage the “fundamental liberty” at stake
in the abortion debate. McDonagh will alfexe challenges from others who claim
that her approach treats the fetus merely as a cipher that is burdened with all the
negative features and consequences pefsonality and individuality, without
attracting any of the positive entitlemerats protections that ought to accompany
personhood. Still more criticism will centre tre fact that, by separating pregnancy
from the sexual act, McDonagh seversabenection between men and reproduction,
thereby removing any legal bagor holding them socially or financially responsible
for the children that are genetically “theirs”. But, as | will show, causation is far from
the only controversial part of McDonagh’s thesis.

B. Consent

McDonagh laments that the persistéiiture of commentators and judges to
identify the fetus as the cause of pregiyanas meant that the right of a woman to
consent to a pregnancy relationship wathfertilized ovum is “[tlhe one type of
consent that is completely missing from the abortion debaté Sinte the notion of
“consent to pregnancy” is so new the debate, it requires a definition, and
McDonagh obliges with the following: “In ghcontext of pregnancy, consent means a
woman’s explicit willingness, based on héoice between resistance and assent, for
the fertilized ovum to implant itself and cauher body to change from a nonpregnant
to a pregnant conditiorf®”

One major difference between a condmased approach and the traditional,
choice-based approach to aimr rights is that “whereashoice refers to only one
individual, consent necessarily refersatagelationship between two entities, both of
whom have at least some attributes of a persoti Holwever, choice and consent are
complementary, not rival elements inethustification of abortion rights, as
McDonagh acknowledges: “Consent is ..iltban choice. There can be no valid
consent unless there is valid choice; withioices are undermined, so, too, is the
validity of consent® In other words, consent must &gthentic, and not coerced, if it
is really to protect bodilintegrity and sovereignty ithe way McDonagh envisages.

So how is “consent to pregnancy” to be constituted? We must be able to
distinguish between conse$and nonconsenual (“wrongfulpregnancy in order to
know when the use of deadfgrce is justified, so it Wl be necessary to have a
definition not only of consent, as seabove, but also of its expression. This
definition will be crucial, since without there is no way to distinguish between
justified and wrongful uses of deadly derin abortion. McDonagh explains that

32 McDonagh Breaking the Abortion Deadlogibid. at 60.
% pid.

34 bid. at 62 [footnote omitted)].

%5 |bid. at 64 [footnote omitted)].
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[tlhe act of seeking anbartion stands for a woman'’s lack of consent to be
pregnant since abortion is a procedtirat terminates pregnancy. A woman
who chooses an abortion, thereforeas submitting to a pregnancy caused by

a fetus. To the contrary, she is stopping a fetus from making her pregnant by
having an abortioff

On McDonagh’s analysis, then, we newsal other evidence than that a woman is
seeking an abortion in order to reach dbaclusion that the pgnancy is “wrongful”

and the use of deadly force is justified. Definitionally, the wish to abort equals lack of
consent, which in turn entails the right tmoe. The wish to abort entails the right to
abort for McDonagh because of the wag ttoncept of consent operates in her
analysis. She justifies this by reitergfiher analogy between pregnancy and rape:

A woman must have a right to consent to the way in which a man necessarily
intrudes on her body and liberty when he has a sexual relationship with her,
and so, too, must she have a comparable right to consent to how a fetus
necessarily intrudes on her body and liberty when it has a pregnancy
relationship with hef!

Developing her earlier argument that the fetung| not the act of sexual intercourse, is
the real, “direct” cause of pregnancy, Maiagh explains what this discovery means
in the context of consent:

Sexual intercourse merely causes thak that pregnancy will occur, and
consent to engage in sexual intercounsth a man, for any and all fertile
women, implies consent to expose oneself to that risk.

Consent to expose oneself to the risk that one will be injured by a private
party, however, is not a legal proxy for consent to the actual injuries ... Consent
to jog alone in Central Park does naingt as a proxy for consent to be mugged
and raped, should others so attack 3ou.

The view that women who have sex “salitheir own subsequent pregnancies,
and thereby consent to them, is not dalgtually wrong, according to McDonagh; it
is also pernicious, a reflection of “opuritan heritage or our dominant, bourgeois
middle-class morality,” within which # notion of purely recreational sex is
anathemd® On such a view, she explains, “bliag a woman who has consented to
sexual intercourse to have an abortionsdoething more than facilitate her escape
from the utterly just punishmenf a subsequent pregnan¢yAmong the advantages
of the consent-based model is that it allawsgo free ourselves from this oppressive,
patriarchal view of sexuality.

The nature of the fetal “attack” in geancy is also relevant to the notion of
consent, since McDonagh’s approach depends not only on establishing the need for

%6 |bid.
%7 Ibid. at 65.
%8 |bid. at 66.
39 |bid. at 65.
40 pid.
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consent, but also on justifying the use & kind of deadly force that the law permits
us to use in order to repel an attégka born person. McDonagh describes in some
detail the “aggression” perpetrated by tletus upon the woman during pregnancy,
and the extent to which the presence of the fetus alters and debilitates her body, which
is of course compounded if the pregnaie medically complicated or abnormial.
This “quantitative intrusion” would in itsejtistify the use of dedyl force, since the
law would permit citizens to refuse to subtheir bodies to such intrusion by a born
person, even where refusal would mean that person’s dé#tvever, McDonagh
also identifies what she l= “qualitative intrusion,” the way in which even a
medically normal pregnancy curtails the fiem of the pregnant woman. She argues,
in effect, that even withouhe transformations and intiaes that occur internally,
causing medical risk to the woman, thettision” constituted by the curtailment of
the woman’s freedom would suffice equallylmte justify the useof deadly force.
“Qualitative intrusion” neans that the fetus

wholly controls her body, her freedom of movement, and her reproductive
services. When a woman is gnant, as the Court noted [Rod, her privacy

is no longer sole. She can go nowhere without the fetus; every action she takes
necessarily includes the fetus. The circulation of her blood, her endocrine
system, and her menstrual cycles are now controlled by the fetus. As long as it
maintains a pregnant condition in her body, for up to nine months she is
decidedly not let alonend she is anything but fréé.

McDonagh explains what she sees as bbgal significance of this feature of
pregnancy by way of anothanalogy: “If a woman does not consent to pregnancy,
the fetus has intruded on her liberty in ayveamilar to that of a kidnapper or slave
master.”

Continuing the slavery analogy, McDonaigiis us that “[w]ithout consent, the
totality of the fetus’s appropriation of a woman’s body for its own sake is ...
involuntary servitude ihot enslavement ... [IJt becomes the master of her body and
her liberty, putting her in the position of its slave.”

Because the "harms” and “intrusiéngherent in pregnancy are ongoing
throughout the gestation of the fetuse tbonsent required to render pregnancy
benign, rather than wrongful, must albe ongoing. Thus, on the consent-based
account of abortion rights, nanly does the right to consent enable a woman to

“Lpid. at 69-73.

42 See Judith Jarvis Thomson, “A Defense of Abaiti(1971) 1 Phil. & Pub. Affairs 47. This is the
celebrated “violinist” article, in which Thomson arguihat just as we have the right to be “bad
Samaritans” and refuse to donate our bodiesdtaisuother born individuglsvomen have a similar
right to refuse to sustain a fetus.

“3 McDonagh Breaking the Abortion Deadlockupranote 1 at 73.

*pid. at 74-75.

“bid. at 75.

“8 |bid. at 76 [footnote omitted)].
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refuse consent upon the initial discovery tlhe is pregnant; it also entails an
ongoing right to withdraw her conseaattany stage during the pregnaficy.

The many criticisms of McDonagh's anatyf consent, her contrasting of
consensual/benign and nonconsensual/wroqignancy, and hearious analogies
will be discussed fully later. At thipoint | will address only the problem that
McDonagh herself has anticipated with theragien of consent in her model, namely
the claim that the woman’s right toithhold or withdraw her consent to the
pregnancy relationship is undermined by éxeéstence of a duty of care owed to the
fetus. Her pre-emptive response begmith the persuasive point that, “[t]hough
parents do have a duty to care for their childteat duty does not include the use, or
taking, of a parent’s body?A parent could not, for exaste, be compelled by law, on
the basis of his or her parental dutydmnate a kidney—or even to give blood—in
order to save the life of one of her children; such an intrusion on the parent’s body, if
coercive, could not be legitimate, evéor such a worthy cause. Accordingly,
McDonagh argues, “[a] woman is thus bound by parental duty @ive the kind of
care that includes donating her body to dilised ovum, as its parent, even if the
fertilized ovum is thought to have the same status as a born €hittDonagh
concludes from this analogy, that “[rJatitan a duty of care, [a woman] has a right
to defend herself against the fetus'’s serious injiry.”

McDonagh complicates her argumenbnecessarily when she writes that
“[b]efore assessing a woman’s duty of cases must first assess whether she has
consented to the pregnancy initialty. This is an anomalous statement, given that
McDonagh has already posited the right ef@nan to withdraw her consent at any
stage during pregnancy. That the latteMisDonagh’s true position is corroborated
later, when she writes that “[a] womarhavinitially consents to be pregnant might
change her mind as the pregnancy peeges and she experiences its bodily
alterations.” If she does change her mind, she ezercise the right to withdraw her
consent at that point, since “[e]Jven if aman has consented to be pregnant at one
time, this does not bind her to continuectmsent in the future, given the changing
conditions defining the experience of pregnariéy.”

As McDonagh formulates the right to ceng therefore, thexistence of prior
consent would seem to be completélyelevant to te question of ongoing
consensuality; if prior consent might implydaty of care, then the right to withdraw
consent at any time is inevitably underadn Since the problematic statement is
anomalous, | will take McDonagh'’s authentieaning to be that which her arguments

47 Seeibid. at 79.
8 bid. at 78.

9 |bid.

50 |pid.

51 bid.

52 |bid. at 79.

53 |bid.
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overwhelmingly suggest, namely that pregnaimposes no duty of care, and that a
previously consenting pregnant woman nsieaply seek an abortion in order for the
withdrawal of consent to be established ordhe right to abortion as self-defence to
be justified.

C. Wrongful Pregnancy and Self-Defence

The term “wrongful pregnancy” is not amvention of McDonagh’s; it is already
a well-established legal concept, which usually refers to the imposition of pregnancy
on a woman against her will—although tHefending party is usually a rapist,
sometimes a doctor who has performediledasterilization procedure, but never a
fetus. Nonetheless, the US case law wrongful pregnancy seems to support
McDonagh'’s claim that the law ought to regarégnancy as an injury. In the case of
Shessel v. Stroiipwhich involved a failed sterilizath, pregnancy was held to be a
legal injury. A Wisconsin rape statute ligisegnancy along with disease as a factor
indicative of the “extent of injutysuffered as a result of rapeMost notably, a series
of California cases upholds the idea that ainadly normal pregnancy is sufficiently
harmful to a woman’s interests to be regakdas a legal injury if it occurs as a
consequence of rape. These cases desprisgnancy variously as “great bodily
injury”,*® “a high level of injury™’ “significant and substantial bodily injury or
damage™® and “injury significantlyand substantially beyond that necessarily present
in the commission of an act of [rapé&].Elsewhere, pregnancy has been included in a
category of “personal injury” alongsighain, disease, and disfigurem@nt.

As mentioned above, all of this case law blames a man, not a fetus, for inflicting
the injury of nonconsensual pregnancy. According to McDonagh's argument on
causation, the law has failed for a long dino identify the fetus as a cause of
pregnancy at all, let alone the direct muor the cause of wrongful pregnancy in
particular. McDonagh uses the languageaércion to emphast the culpability of
the fetus in wrongful pregnancy, referring‘tehat the fetus does to a woman when it
coerces her to be pregnardrid talking of the fetus ¢fcing pregnancy on her against
her will.”®* She repeatedly describes lack ohsent as “the key component of all
injuries” and the “defining component afl injuries within human relationship&.”
adding that, from the legal point of viewetimportant factor in defining an “injury”

54316 S.E.2d 155 (Ga. Sup. Ct. 1984).

S Wisconsin Rape Shield Lawis. Stat. § 972.11 (2004).

%6 United States v. Mcllvajri30 P.2d 131 at 137 (C.A. 1942).

57 United States v. Caudilla46 Cal.Rptr. 859 at 870 (Sup. Ct. 1978).

%8 United States v. Sargefi50 Cal.Rptr. 113 at 115 (C.A. 1978).

%9 United States v. Superior Court (Duya#4 Cal.Rptr. 522 at 527 (C.A. 1988).
%0 United States v. BrowA95 N.W.2d 812 at 814 (C.A. 1992).

51 McDonagh Breaking the Abortion Deadlogkupranote 1 at 89.

%2pid. at 90.
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is not so much what is done to one pdy another, but “wheer the other person
consents to it*

Seeking to justify the use of deadlyderin self-defence against the intrusion of a
fetus, McDonagh begins bysdtinguishing between two different types of privacy.
First, there is “privacy as decisional andmy”, or freedom from state interference:

As established in Roe, a woman’s right of personal privacy as defined by
her decisional autonomy is governed and limited by what the fetus is, not by
what it does. As long as the fetus is fmble, justification for a woman’s right
to an abortion rests simply on whether she chooses to have one or not ... Once
the fetus is viable, however, a woman no longer has the right to exercise
personal privacy by choosing an abortiand a state may prohibit her right to
choose oné&*

There is another form of privacy, also acknowledged byRbe court, namely
“privacy as self-defence”. McDonagh expigithis type of privacy as follows:

The law also recognizes the right péople to use deadly force when
threatened with qualitative injuries thiatrude on their basic liberty or bodily
integrity even while threatening no objective physical injuries per se, much less
threatening their lives. Thirty-six statesplicitly affirm a person’s right to use
deadly force when threatened with fofeilvape, even when that rape is not
aggravated by physical injuries. Thifiye states legislatively recognize the
right to use deadly force against kidnapgihg.

Whereas the first form of privacy recognizediioeis limited by the burgeoning state
interest in the fetus as an individuaittwemerging interests, the second form of
privacy is not:
By contrast [with decisional autonomy woman'’s right of self-defense in

relation to the fetus as establisheRimeis governed and limited by what the

fetus does, not by what it is. At any point in pregnancy, regardless of whether

the fetus is or is not viable, if whatibes imposes a sufficient amount of injury

on the woman, no state may prohibit her from using deadly force to stop i,

even if the state has a compellingerest to protect [the fetu&].

Quoting Justice Rehnquist his dissent irRoe McDonagh concludes that “women
have always had a right to defend thensglwith deadly fare when sufficiently
threatened by the intrusion of a fetGsThe operative phrase here is “sufficiently
threatened”; althougRoesets a precedent for a right to abortion based upon what the
fetus does to a woman’s body, the couRmeonly applies this self-defence privacy
right to medically abnormal pregnancy. Pinagh would extend the right to cover all
cases of pregnancy, whether medically abwabror not, since she believes that even

% |bid.

% pid. at 92.

% |bid. at 93 [footnote omitted)].
% Ibid. at 92-93.

57 Ibid. at 96 [footnote omitted)].
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“normal” pregnancy constitutes a “sufecit threat” to women’s qualitative freedom
insofar as it enslaves them, or at leashirits them to involuntary servitude, as we
have seen.

By basing abortion rights primarily ororsent and the right to defend oneself
against attack, McDonagh believes she hasosiered a more secure basis for such
rights than those who would ground thenthe ideology of autonomy and freedom
from state interference. This because the right to beed& from state interference is
far from being an absolute right. Althoughms®state interventions have been deemed
excessive by US courts (e.g., forcible stomach-pumpiniglcDonagh reminds us
that

[it is constitutional for the state t@rohibit one’s choice to engage in

homosexual activity, to contract for prostitution services, and to sell one’'s

organs. In addition, it is constitutionalrfthe state to require people to obtain

vaccinations in order to prevent the spreidisease and to be conscripted for

military service®®
These examples apply equally to theitblth Kingdom contextOn the other hand,
“courts affirm that the right of a persontie free from intrusion by another person is
absolute. There are no exceptioffsThus, while the state may have limited power to
intrude on a person’s body, no private party has such power. Privacy, in the form of
self-defence, “defines a sphere of indival dominion’ into which private parties
may not intrude without conserft. Such privacy is addressed not to the state, but to
other private individuals, and so it is mav@e-ranging in character. As such, basing
abortion rights on the right to freedom frone tihtrusion of a private party (the fetus)
is preferable to basing them on the miareted right to be free from interference by
the state. Followingroe there is already a limited elemt of self-defence in abortion
rights, but it applies only to pregnancibat are medically abnormal. If McDonagh
can successfully extend the sedffehce justification to covetll cases of pregnancy,
she would appear to have placed abartights beyond the readt their opponents
by elevating them to the private sphere, srdoving the “state interest” factor, with
all its erosive potential.

In order to establish the right tbation throughout pregnap@nd the right to
state assistance, however, reliance on cifiregright to self-defence alone will not
suffice; as McDonagh explains, “[i]t is éhjob of the state to protect victims of
wrongful private acts by stoppirige perpetrators. The right of self-defence is meant
to be a fall-back option for those times wtliba state cannot do its job ... [I]t is not a
policy preference” She continues, “[T]o the degreaattit is the job of the state to
protect the fetus as human life, it becomes the job of the tstaiestrict the fetus as

% Seee.g. Rochin v. Californis842 U.S. 165 (1951).

%9 McDonaghBreaking the Abortion Deadlogkupranote 1 at 100 [footnotes omitted].
|bid. at 103 [emphasis added].

" |bid. at 101 [footnote omitted].

21pid. at 105.
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human life from intruding on the bodilgtegrity and liberty of others*The court in

Roe while acknowledging a woman'’s right teek abortion in order to defend herself
against the risks and harms of medicallynormal pregnancy, affirmed only her
individual right of self-defence, nohg right to assistance from the stdt&his quest

for state assistance takes us into theaamrwhat McDonagh terms “the politics of
consent™ and under this heading | will examine the basis on which she demands
state assistance for women who seek to exercise abortion rights.

D. The Politics of Consent

The argument over state funding for dlwor has, according to McDonagh, been
complicated and misleading. Once agair finoblem is the failure to identify the
fetus as the “cause” of pregnancy, caggavomen to be pregnant against their will:

[Flailure to identify what the fetus de¢o a woman when it causes pregnancy
has resulted in rulings that underminemem’s rights by allowing the state to
establish repressive regulations, sashtwenty-four-hour waiting periods, and
most serious of all, prohibitions against the use of all public funds, facilities,
and personnel for the performance of abortiéns.

Until now, advocates of abaoti rights have been unablejtstify their demands for
state funding. Judith Jarvis Thomson’s famous “violinist” scefagtiempted to
establish that

even if the fetus is a person, and even if its life hangs in the balance as a needy
recipient of a woman'’s body, a woman still has the right to be a bad samaritan
by refusing to give her body to the fetus.

This bad samaritan argument for abortion rights still does not go far
enough. It claims only that women haveght to refuse to donate their bodies
to a fetug’®

For McDonagh,

[tlhe issue is not merely that womervlahe right to be bad Samaritans by
refusing to give their bodies to a fet&ather, if a woman does not consent to
pregnancy, the issue is that the fetus has made heaptive samaritarby
intruding on her body and liberty against her will, and thus on the woman’s
right to be free from that stat(s.

The problem is that the “masculinized” noof self-defence is supported by equally
masculinized notions of how self-defence ouighbe achieved, i.e., without external

3 bid.

" Seeibid. at 163.

S Such is the title of c. 9 iibid.

"8 |bid. at 176 [footnote omitted).

7 See Thomsorsupranote 42.

8 McDonaghBreaking the Abortion Deadlogkupranote 1 at 171 [footnote omitted].
9 bid. at 171-172 [emphasis in original].
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help® A “real man”, a “good provider” is on@ho can provide adequate protection
for himself and his propsrt(including his sexual parer(s) and their children?)
without recourse to outside agencies.tlfaas a result of this masculine ideal,
“current abortion-funding polies ... strand women in a state of nature, at the mercy
of fetal intrusion of their bodies withoutdtassistance of the state to stop the fetus on
women’s behalf from imposing wrongful pregnan&yXccording to McDonagh, “the
problem with abortion funding is not thatktistate is too involk it is not involved
enough. The state stands by in order togutdhe fetus as human life while it imposes
serious injury on the womaf?”

McDonagh’s argument concerning selfelgfe can be summarized as follows.
First, we need to get beyond the masculingonoof privacy as “the right to be left
alone.”Roeis an example of legal authority fitre view that privacglso includes the
right to self-defence, and specifically, filre view that abortion rights are based at
least in part on this second “type” of privacy. Second, when considering privacy-as-
self-defence, we must be aware that that right, too, nsmamly understood in a
masculinized way, as the right to defemrtkeself without assistance. Establishing an
ideological basis for statiinding of abortion requires u® understand that self-
defence entails the state duty to intervpositively to prevent or diffuse attacks by
one private party upon anothbtcDonagh explains this patiin the following way:

If a man is raping a woman or a mugger is inflicting a severe beating on
someone or one private party is killingather, of course the victims have a
right of self-defense to try to stop thajury themselves, but they also have a
right to state assistance to stop thiegte parties on their behalf ... When a
fetus seriously injures a woman by imposing a wrongful pregnancy, therefore,
of course she has a right to stop it frofariimg her, but she also has a right to
state assistance in stopping it on her béfialf.

Il. Advantages of the Consent Model

The consent model affirms the widelyldaotion that the fetus is a morally
valuable entity, without treating the isspiemoral status as decisive, as Baecourt
did. This allows McDonagh to avoid dehurizamg the fetus. For those who claim the
right to seek abortion on the basis of autonomy and choice, a necessary element of the
justification for the right is the contrastj of the fact that the woman is a person
whose freedom of choice ought to be pradctvith the claim tat the fetus is a
nonperson and has no legal rights. While MoBgh also claims that the fetus has no
legal rights, she justifies her claim withowading to resort to claims about the moral
status of the fetus. This means thate@@ acknowledge andqtect abortion rights
without having to regard the fetus as sthimg other than human, a view that would

80 Segibid. at 179.
8 pid. at 183.
82 |bid. at 182.
83 |bid. at 105.
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run contrary to common sensedawould require us either tgnore, or to dismiss as
mere fantasy, the narratives of women vetxperience trauma or grief, and who feel
that in having an abortion, they have lssinething of value, or even killed a human
being. As such, this approach is moomgonant with the actual experiences of real
women.

Moreover, by contrast with the indiualistic notion of “choice”, consent is
relational: it focuses on both the woman &mel fetus (although as will be seen when
| come to consider the disadvantageshef approach, it excludahe possibility that
relationships between memd pregnant women, or evenen and “their” fetuses,
may be relevant). Such a relational apprdadsetter able to avoid criticisms that it is
too individualistic or atomistic, criticismeften levelled at the “rights talk” so
prevalent in the rhetoric of choic®y focusing not onlyon individual rights
(important as these are for the condsaded approach) butsal on relationships,
accounts like McDonagh's can accommodate notions such as caring, hospitality, and
community, which are often regarded as baeiitiger irrelevant or even threatening to
a rights- or choice-based argument. Adiag to McDonagh’s model, abortion does
not contravene the “ethic of care”—thetioa that women are, by nature, nurturers
and caregivers—since whabation prevents is not thgiving or bestowing of care
by women, but théaking of women’s bodies, their freedom and their care without
their consent.

McDonagh acknowledges that her modsl at odds with current social
assumptions about abortion; for mosbjple, to contemplate fetal personhood (even
just for the sake of argument) is tadiv grave doubt on the moral and legal validity
of the practice of abortion. McDonagh does, matwever, take this discrepancy to be
indicative of any problem with her argumerdther, she is confident that it arises
because our current social norms, tipatarly those relating to women and
reproduction, derive from our cultural heritagfepatriarchy, and in particular, from a
combination of puritanicalral bourgeois morality that reses norms of self-defence
for men while imposing norms of self-sacrifice on women.

Ill. Difficulties for the Consent Model

There are many criticisms of McDonagh&nsent-based justiition of abortion
rights, and it will be helpful to categorizeem under several headings. First, | will
consider problems with the notion ofetsdefence” as it operates in McDonagh's
account. | will then consider those criticismattbhallenge her use of the concepts of
“causation” and “consent”, respectively. Finally, | will address some “miscellaneous”
criticisms and difficulties.
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A. Self-Defence

1. Is Pregnancy an Invited Attack?

Neville Cox points out that McDonagh could be challenged on the basis that
“consent to sex constitutes an implicit censto all the natural and foreseeable
consequences thereof including pregnaftyghd that as such, a woman who
becomes pregnant following consensual seiuarcourse has “invited” pregnancy,
or to borrow McDonagh'’s terminology, haswited the fetus to make her pregnant.”
Cox disagrees with this criticism:

This argument is, however, rather strained. In the case, for example of a woman

who has used birth control yet through some mischance has become pregnant
and who seeks an abortion as soon as she becomes aware of her condition,
everything in her actionsdicates that she doest consent to pregnancy and

any presumption to this effect has been thoroughly reifiitted.

McDonagh would also reject the argument tigtgnancy is an “invited attack”; as
we have seen, she regards the actibna woman having consensual sexual
intercourse merely as “putting oneselfrak” of pregnancy, and insists that the
acceptance of a risk does not necessarilgilesiny acceptance of the actual injuries,
should they occur. Just as a jogger vehooses to run alone through Central Park
accepts a degree of risk but does not conbgrany stretch of the imagination (or the
law) to be mugged or raped, a woman vengages in consensual sexual intercourse
accepts the risk of pregnanbyt does not consent to the actual attack of a fetus or the
injury it perpetrates by ineling her body and later, by effecting ever more drastic
changes upon it throughout the gestationat@ss. Although whether or not someone
uses contraception may hint at their intemsi regarding pregnaycor indicate that
they are willing to accept aepmter or lesser degree gk, McDonagh would argue
that, whatever degree of risk they accept, they areamsienting to the actual injury
of pregnancy itself.

McDonagh'’s claim that a woman’s cems to sexual intercourse, and acceptance
of the attendant risks, does not entail cohsepregnancy is problematic because the
concept of “risk” covers a wide speatnuof possibility. At one end there is the
situation where it is possiblalthough highly unlikely, that certain consequences will
occur if a certain action or course otian is undertaken; at the opposite end of the
spectrum of risk, there is tlseenario wherein, if a person behaves in a particular way,
certain consequences will almost inevitaloljow. For example, if a man walks along
a pavement, it is possible, although hyghinlikely, that a car will mount the
pavement and kill or injure him. If heasses a busy road using a designated crossing-
place and paying reasonable attention to the traffic, it is more likely, buirikily,
that he will come to harm. There are of amuvarying degrees dgk associated with

84 Neville Cox, “Causation, Responsibility and FoBeisonhood” (2000) 51 N. Ir. Legal Q. 579 at 581.
% Ibid. at 581-82 [emphasis in original].
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walking on or near roads. If the same maa@re to jump out on a major motorway in
front of a car approaching at seventy sier hour, we can say with some confidence
that he is likely to be hurt or killed. I$ still not a certainty, since any number of
outlandish events could intervene to rid tlamger; he is still only “at risk” of harm.
But on McDonagh's analysis, we must nonethelsay that he has not consented to
the actual harm he will almost inevitablysgain. This is a philosophical point; of
course, the law would take a quite differei@w on who was responsible for the harm
in such a case. What about a man whosstapiront of an express train with the
intention of committing suicide? His death is not guaranteed; again, unlikely events
could intervene to thwart his plan. According to McDonagh, he would still be “putting
himself at risk” of injury and death, amebuld not have consented to any injury he
sustains as a result of his actions. Moreovédre clearly intended to bring about his
own death, yet survived, horribly injate he could claimquite plausibly, on
McDonagh'’s logic, that he certainly did not consent to be so injured.

The differences between these exampled the pregnancy scenario are clear.
First, pregnancy can be undone, which msakemore meaningful to talk about
consent or lack of consent in the pregnacmaytext than to argue about consent in the
context of an action whose consequenaes irreversible. If 1 become pregnant
despite my intention to avoid pregnancgah invoke the language of consent, or cite
the absence of consent, in support of nanelthat | ought to be able to remedy my
pregnant state. | cannot seek to return toiagior intact state if | have been killed or
maimed as a result of my risk-taking. Ahet difference is that, at least according to
McDonagh, pregnancy involgghe commission of a “wrongffact” by another party,
whereas my examples do not. Is this diffeerelevant to the way we treat the issue
of risk?

| would argue that it is possible to segia the actions of the two agents in
McDonagh’s model—the first party’s (i.e.,etlparent’s) assumption of risk, and the
second party’s (i.e., the fetus’s) wrongful act—since although the wrongfulness or
harmfulness of the fetal “attack” becomekevant when we come to consider other
issues under the heading of “self-defenéta® not important to the question whether
the pregnant woman has “invited” the fetato her body. If we accept this, we can
use the above analogies to argue thatweakness of McDonagh's theory is her view
of how an assumption of risk relatesrasponsibility for subsequent injury. In the
above hypothetical examples, McDonagh wlobe compelled to absolve both the
man on the motorway and the man who steps in front of a speeding train of any
responsibility for their subsequent injurydeath. She is unable, on the basis of what
she proposes iBreaking the Abortion Deadlocko distinguish between different
degrees of risk, and is thus unable to ascribe responsibility to those who assume the
level of risk found at the gher end of the spectrum while admitting that some levels
of risk are very low and ought to entail legal responsibility for consequences. It is
very difficult to imagine acenario in which a human agent, in performing an action,
could actually guarantee a particular resutigsialmost nothing is certain and there is
always the possibility, however slight, thatplanned events will intervene and alter



638 MCGILL LAW JOURNAL / REVUE DE DROIT DE MCGILL [Vol. 50

the outcome. This being the case, all we @aer do is “place ourselves at risk” of a
given outcome, so that if risk and outcoare separated as they are in McDonagh's
model, we could never holdhgone even partly responsible for any wrongs or injuries
that they suffered.

Regarding McDonagh'’s digssion of risk and respah8ity, Robin West asks,
“[I]s it really the case thatansent to the risk of pregnancy does not entail consent to
the pregnancy?® Clearly, West believes that the matter is by no means settled:

In contract law, clearly, consent to assumed risk does imply consent to the
risked event; if it didn’'t, no contract walibe secure ... In criminal contexts, by
contrast, McDonagh’s argument looksured; consent to a risked criminal
event does not by any means imply consent to the crime ... []n tort, the
situation is complicated and conflictethnsent to a risk might or might not
constitute assumption of the risk, drehce consent to the risked evEnt.

Obviously, if we could categorize abarti under one of these headings, we would
have a clearer idea of how the law would tteatassumption of risk inherent in the
abortion context. Unfortunately, none of these areas of law seems to completely
accommodate the circumstances of pregnand abortion. Clearly, it would make no
sense to categorize the “attack” pfegnancy—even wrongful, nonconsensual
pregnancy—as a criminal offence, since fietus (the direct cause of pregnancy,
according to McDonagh) cannot be held dnially responsible. Moreover, as West
notes, “an attack by a born person ..e#itens the peace—andnbe threatens the
state—in a way that the invasionafvoman by an unwanted fetus does ffothis
being so, another reason for criminadicertain kinds of behaviour—namely the
state’s duty to maintain public order adeter offenders—has no application in the
context of wrongful pregnancy, sinceetlfetus does not threaten public order
(although it threatens the pregnant womanternal physical md psychological order
as well as the order of her social ftioning) and cannot bdeterred from causing
pregnancy by the threat of sanctions.

Any attempt to regard pregnancy as a k&mtt for example a contract for services
between the pregnant woman and thesfetuould founder on the absence—indeed,
the impossibility—of mutuality®® By a process of elimination, we arrive at tort law—
and this area of law does seem be#t &b accommodate McDonagh's account of
pregnancy, since she characterizes pregnaseyharm, but not a criminal assault. As
West comments, the relationship between aistt responsibility is unclear in tort law;
consent to a risk “might or might not” imptonsent to the risked harm. At the very
least, then, we can say that it is by no medewsr, in law, that consent to risk does not

8 Robin West, “Liberalism and Aboot” (1999) 87 Geo. L.J. 2117 at 2130.

8 |bid. at 2130-2131.

% |bid. at 2126.

8 Although pregnancy may be the subject of aagaty contract, such contracts are currently
unenforceable in United Kingdom law, and are anyway contracts between the pregnant woman and
the “commissioning couple (or individuglat any rate, contract canregpply to wrongful pregnancy.
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imply consent to be harmed. This essserious doubts about one of the main
premises on which the consent model of abortion rights is built.

2. Is Pregnancy a Sufficient Attack to Justify the Use of Deadly
Force?

As Robin West observes[P]regnancy, even when nonconsensual, does not
typically threaten death,d8ing bodily injury, or everan immediatedisruption of the
woman’s life plans and projects the way alemt assault by a born person most often
does.® Because of this, some commentatioase raised the issue of whether the
attack represented by pregnancy is suffityeserious to justify the use of deadly
force in self-defence. Nevilled rebuts this charge as follows:

It has been suggested that the dedeof self-defence cannot apply because
of the nature of the “attack” within pregnancy. In order to justify use of self
defence it must generally be shown that an attack was immediate and
threatening ... [H]ence, because pregnancy does not have the appearance of an
immediate threat, the use of self defe principles does not apply to this
situation. This argument may be rejected, however, both because McDonagh
would say that pregnancy is a ninenth immediate threat, and also because
the inexorable nature of the harm involved means that requirements of
immediacy may be dispensed with.

As Cox points out, moreover, McDonaghes rape and kidnap as examples of
instances where deadly force may be usedelf-defence evemwhere there is no
immediate threat to life. For West, howewbe seriousness of the attack inherent in
pregnancy does not consist solely in thedhiof physical harm, either immediate or
remote, or even in actual physicalrina She remarks that, although McDonagh
catalogues in elaborate detail the physiefiects of both medically normal and
abnormal pregnancies, she “risks missintyely the psychic harms such pregnancies
occasion.” West argues that “the noncensual pregnancy, unlike the
nonconsensual assault, threatens not so tauehd your life ‘from the outside,’ so to
speak, but to ‘take over’ your life from theside. The fear is not that my life will end
but that my control over its course will erd.”

The danger West describes constitutesranediate threat not to a woman'’s life,
but to what is often regarded as rgeiimportant about her life, the woman’s
personhood. This should be of particuleoncern to those states that regard
themselves as (or aspire to be) modern dibgemocracies since, as West reminds us,
one of the central lessons of liberalism basn to establish the notion that “[a] free
moral person ... is someone wineely decideso undertake moral action. It is hard to
avoid the conclusion that the woman whas no choice but to remain pregnant

% \West,supranote 86 at 2127 [emphasis in original].
91 Cox,supranote 84 at 582 [footnote omitted].

92 \West,supranote 86 at 2128.

% Ibid.
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against her willis, from a liberal perspectivesomething considerably less than
human.®* In other words, our “moral psonhood”, on the liberal account, depends
upon our capacity to exercise moral autonamypur relationships with other moral
agents. To be forced into a moral relatlipsseems to contravene this ideal: “The
woman who is pregnant against her withbodies nonfreedom, because she embodies
the very act—unwilled sacrifice of one’s boidy the life of others—that is freedom’s
antithesis.”

As such, we can (and it would seem that libemals) take wrongful pregnancy
seriously enough to warrant deadly forceseif-defence even where the pregnancy
poses no immediate threat to life or heaktowever, this argument is unlikely to
persuade nonliberals (many of whom #smoral value to unchosen projects and
relationships§? and will not necessarily persuatt®se liberals whose liberal beliefs
are grounded in consequentialist, emtthan Kantian, philosophies.

3. Is Pregnancy Really an Attack at All?

This criticism centres on the clairthat McDonagh’'s characterization of
pregnancy as a “fetal attack” is mistakengeveral reasons. First, the fetus, far from
perpetrating a deliberate attack, is innockath in the sense that it is innocent of any
wrongful intention and in the sense thaisitnot criminally competent. Second, and
more important, is the claim that it is inggible to separate what the fetus is from
what the fetus does.

Recall that McDonagh has claimed that ohéhe main advantages of her thesis
is that it corrects the previous error fotusing on what the fetus is (usually by
debating its moral status) and focusestdad, on what the fetus does to a woman
when it makes her pregnant without her cohdéit is impossible to separate the two
conceptually, two consequences follow: tfiif McDonagh wishes to maintain her
claim that previous commentators andiges were in error, she must find new
grounds for her criticism; second, andated to the first point, McDonagh has
achieved nothing by “refocusindhe debate away from the nature of the fetus and
onto its behaviour, except perhaps to inv&false and confusing distinction.

Is it possible, then, to separate fatature from fetal Heaviour? Cox contends
that it is not:

[W]hatever the impact of pregnandhe foetus is doing nothing apart from
involuntarily staying alive in the ordinaway and hence the “attack” for self
defence purposes comes in the form of gfipetal existence. But self defence

% Ibid. [emphasis in originall.

% pid.

% Seee.g. Michael J. Sandelliberalism and the Limits of Justic€Cambridge: Cambridge
University Press, 1982) at 33-34, 69.
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law does not entitle me to kill another if rhgalth or life or bodily integrity is
threatened by his or her simple existetice.

This last point concerning éhapplication of the law on Iéelefence to a threat posed
by another’s mere existence is somewhat pi@esyrsince the situation rarely, if ever,
arises wherein one person’s health, lifepodily integrity is theatened by the mere
existence of anothét. It is for precisely this reason that pregnancy is so often
described as being a ropletely unique conditioff. As mentioned above, Judith
Thomson wrote a famous article thahioied the exact opposite of what Cox is
saying, namely that if my life or bodilytegrity is threatened by another born person,
even in the course of doing what he or shest do simply to continue to exist, then
the law ought to allow me to be a “bach&aitan” and defend myself by withdrawing
the support on which that person depends for his or her suffi@ix anticipates
this argument, and responds by pointing out that

[Thomson] accepts the personhood of the foetus for the purposes of argument
while insisting that a foetal right tife does not include a right to use its
mother’s body for support through the vehicle of pregnancy. But without such
a ‘sub-right’, the principal right becomes illusofy.

He puts the point slightly differentlglsewhere when he says that

when the law recognises rights it doesirsthe knowledge of the context in
which they will operate. Thus it would not recognise a right to live while
rendering the act of breathing or eatingriminal offence, because the latter
rule would render the former right meaningl&8s.

One obvious problem with Cox’s resperis that McDonagh is not proposing a
fetal right to life; although her modellévates the notion of fetal personhood for
argument’s sake, she does not regard it tslieig any positive legal right to continue
existing. This is so because the brafdpersonhood she ascribes to the fetus is
comparable to the kind of purely lega¢rsonhood that companies and other such
entities possess, without havingyaright to exist. The difficulties inherent in this
purely legal notion of fetal personhood wilecome even more apparent during
consideration of the next question.

%7 Cox, supranote 84 at 582 [footnote omitted].

% The case oRe A (Children) (Conjoined Twins: Surgical Separatiamfya note 115might be
considered analogous. See Part I1.A.6, Wwefor further discussion of this case.

% See Part III.A.5, below, where | considee ttlaim that the genuine uniqueness of pregnancy
invalidates much of McDonagh'’s heavily analogical approach.

190 Thomsonsupranote 42.

101 Cox, supranote 84 at 586 [footnote omitted].

192 hid, at 583.
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4. Is the Fetus Entitled to Legal Due Process?

Judith Scully points out that “if a fetisa human being, it might be entitled to a
legal hearing and legal coungelor to being aborted® If the fetus can be regarded
as an agent or a legal person, as McDormghepared to assume for the purposes of
her model, then it could indeed be claintleat such an entitgught to be entitled to
due process of law—a least where thegpeacy is medically normal (i.e., where it
poses no immediate threat to a woman’sdifdealth). Failing to recognize such an
entittement, it may be argued, is to treat fietus as a “legal person” only in the
negative sense.

It is helpful here to distinguish treeen two possible understandings of fetal
personhood in McDonagh’s model. THest possible understanding can be
summarized as follows: the fetus has capacity to possess rights or owe
responsibilities; nevertheless, it can be an agkimjury and cause harm to women in
the pregnancy context. Thisiderstanding treats the fetus as the legal equivalent of an
animal, and if this is all McDonagh means by “fetal personhood”, it is difficult to see
how her model improves upon traditional discourse about abortion. Such an
understanding of fetal personhood would halmiycapable of “breaking the abortion
deadlock”. On the second possible understanding of fetal personhood, the argument
proceeds as follows: the fetus is a pergorglved in a privatgregnancy relationship
with the pregnant woman. If the relationship is non consensual, it constitutes
wrongful pregnancy and the woman is entiteduse deadly force to defend herself
against the unwanted intrusion. This unterding does not differentiate between the
fetus and a born person; it is a strongesiea of fetal personhoodnd on the face of
it, much more promising. This seems tochmser to what McDonagh means when she
analogizes the fetus to a rapist, and clathat deadly force is permitted in self-
defence even where the attacker is a person.

This second, more promising way understanding what McDonagh means by
fetal personhood, however, also causes problems for McDonagh's model. Use of
deadly force against “born persons” is yorduthorized in emergency situations;
otherwise, the person presenting the alletpeeat is entitled to due process of law.
Medically normal pregnancy is not a “gunmgituation” where deadly force may be
used without due process. However greatititrusion that any pregnancy represents,
“emergency” usually implies some immedidteeat to life or health, so that where
pregnancy is medically normal and there is no immediate threat, it seems
inappropriate to speak of an emergemsityation. Where pregnancy is medically
abnormal and places the life or heatththe woman in danger, this @ready
regarded as an emergency under currentdad,abortion is authorized in such cases
as a matter of medical necessity. There is ewdrto resort to the legal right to self-
defence.

103 Judith A.M. Scully, Book Review ddreaking the Abortion Deadlockrom Choice to Consent
by Eileen McDonagh (1997) 8 UCLA Women’s L.J. 125 at 145.
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A key problem for McDonagh's thesis ikerefore, that iultimately fails to
“break the abortion deadlock”. What opporseot abortion advocate is the ascription
of moral personhood to the fetus, and McDonagh, by offering this purely legal notion
of personhood, is debating at cross-purpoa#®er than proving why their argument
fails even if the issue of fetal personhood is “conceded”. The fetus is treated as a
“person” only as a heuristic device, in ardkat concepts such as assault and self-
defence can be applied without obvious athisyr a closer examination reveals the
“personhood” of the fetus to be a mere cipher.

5. Is Pregnancy a Unique Case?

In the course of her argument, McDonagh draws many analogies between
pregnancy and other events or conditions:

The fetus ... is analogized to a bgrerson for purposes of making out the
original right of self-defense, ta natural phenomenon to highlight the
irrelevance of the arguable assumptiorrigi involved in the original act of
intercourse of the right to self-defenaed then, finally, to a criminally insane
assailant to illustrate the irrelevance tbe fetus's lack of agency to the
woman’s right to state assistarité.

“[A]t some point”, Robin West observesh& multiplicity of analogies start to work
against each othet® Furthermore, as McDonaghrkelf acknowledges elsewhere,

[a] possible objection to situating women who suffer harm resulting from a
fetus with other victims of harm isaghpregnancy is a unique condition; thus,
when a fetus attacks a woman’s body, it does not situate her similarly with
anyone else whom the state protects from H&m.

Such an objection is raised by Nariggvis, who argues that the uniqueness of
pregnancy as a condition is such that itripossible even to chaterize the issue as
one where competing rights are being balaftedavis writes, “If the relationship
between the woman and the fetus is thoughtean itself a special one, then this
undercuts the force of arguments by analdgjyThis is potentially a very damaging
criticism, given the centrality of armical reasoning to McDonagh’'s model.
McDonagh responds as follows:

The flaw in this objection is the assumption that any one situation can be
wholly different from another; all sittians involve some similarities and some

104\West,supranote 86 at 2130.

105 pid.

1% Ejleen L. McDonagh, “My Body, My ConserSecuring the Constitutional Right to Abortion
Funding” (1999) 62 Alb. L. Rev. 1057 atili[McDonagh, “My Body, My Consent”].

197 Nancy Davis, “Abortion and Self-Defens@984) 13 Phil. & Pub. Affairs 175 at 184-85.

198 bid. at 181.
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differences. It is a matter of judgmetiterefore, to what degree situations
should be considered similar or different in relation to each Hther.

She continues:

If the fetus were considered a perstor, example, its location within and
attachment to the body of anothergmm might be considered unique to
[fetuses] as a class, but the harsutéing from the fetus is not unique, since
harm often results from one person’s effect on another person. Under state
protection, if the fetus is consideredlie a living entity that is not a person,
then harm resulting from it also is natique, since harm often results from
living entities that are not people. Thughether the fetus is a person or a
nonperson, it similarly situates a woman with others who are hatfhed.

This is, in my opinion, a disappointing asgimewhat clumsy response, which fails to
get to the heart of the “uniqueness” objetiWhen critics claim that pregnancy is
unique, they are not necessarily claiming thet unique on the basis of the status of
the fetus as a person or a non-person. Rdtier are making the claim that the whole
set of circumstances associated with pragpas unique, particularly with regard to
the operation and exercisgf individual rights. While | ultimately agree with
McDonagh that the objection from uniquenesstiail, | prefer West's explanation
of why this must be so.

Although West notes that “McDonaghliberal insistence on the analogical
similarity between the nonconsensuallyegmant woman and the assaulted victim
misses the substantial payoff of a pregnancy,” namely “a healthy human‘Baiwe”
also observes that “[e]quality and liberboth, from a liberal perspective, are
dependent upon the recognition and the emeatment accorded our universality?”
As West explains, “liberal legalism requirasrule of law that ... treats likes alike.
Thus, the overpowering nedar analogical thinking™?® In other words, before we
can promote equality, a key value in libesaktial and legal systems, we must have
some method of determining which cases“alige” in the relevant sense, so we can
then treat like casesdike. As such,

[e]lqual regard—the heart of liberalism—requires that pregnant women be
treated similarly to those with whorrethare similarly situated. The imperative

of equal treatment at the heart of l#elegalism animates the need to locate
those to whom she is similarly situatatt, therefore, the search for analogous
conditionst™

According to West, then, although it may bé#iclilt to find situations that are “like”
pregnancy, it is necessary to draw parallgtenever possible, in order to be able to

199 McDonagh, “My Body, My Consent§upranote 106 at 1110.
101hid. at 1110-1111.

11\\est supranote 86 at 2128-2129

12 1hid. at 2124.

113 pid.

114 bid. at 2125.
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attain, insofar as is poss#hl the liberal ideal of ¢ating like cases alike. As
McDonagh points out, the practical implentation of this ideal will inevitably
involve subjectivity, since judgments will lvequired regarding the degree to which
certain sets of circumstances exhibit retévsimilarities. The fact that treating like
cases alike will be necessardyd intrinsically subject®& in practice, however, does
not mean that we should not attempt to f@sdclose an approximation to the ideal as
we are able to find for any given case. Thest basic tenets of liberal legal theory
demand as much.

6. A Better Analogy?

The British legal scholar Vanessa Munro has identified parallels between
pregnancy and the comparatively recent British cadgeof (Children) (Conjoined
Twins: Surgical Separation® In that case, the English Court of Appeal had the
unenviable task of determining the interelegent fates of infant conjoined twins
Jodie and Mary. Having referred®Re A Munro writes that

[m]aternal-foetal relations represent deotrelational context characterized by
ambiguous bodily boundaries within which the law’s attempt to super-impose
the highly abstract and individualist finrework of rights analysis has proven
manifestly inadequaté®

The case of the conjoined twins correspaiodsicDonagh’s model of nhonconsensual
pregnancy in a number of important respedbdie (the strongéwin) was involved

in a nonconsensual physical relationshiphwthe weaker twin, Mary; Jodie was
suffering physical harm and facing certaleath as a result of Mary’s physical
dependence on her body, and Jodie’s only plesdiefence against the harm would be
the removal of Mary, which would endettnonconsensual relatiship and inevitably
cause Mary’s death. The relationship wasdbieial only to Mary, and harmful only to
Jodie, making it more similar to McDonaglpregnancy model than to other more
“symbiotic” twin conjoinments. Another sitarity to McDonagh’s model is that both
of the twins inRe Awere deemed to be “persons” inldt is therefore instructive to
examine the case for eviden of how the UK courts might approach a right to
abortion based on the right to self-defence.

The court inRe Aallowed the surgical sepaiati to proceed. The rationale for
this decision was complex, but can be summarized by saying that the judges, faced
with a choice between saving the life of awén or losing both, preferred the option
that saved the greater number of lives—a ity of life” calculus, in effect. By this
logic, if both twins would have survived their conjoined statet would seem that
the court would not have sanctioned thibaeate killing of Mary. While such killing
was considered permissible in ordersve one life instead of none, it would not

115 12000] 4 All E.R. 961 (C.A.)Re A; Vanessa Munro, “Square Pegs in Round Holes: The
Dilemma of Conjoined Twins and IndividualdRits” (2001) 10:4 Social & Legal Studies 459.
118 Munro, ibid. at 472.
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appear, on the logic of Re A, to be justified if the choice is between one life of high
guality or two lives of inferior quality. Thienplication of this for the model proposed

by McDonagh is that, unless the life of fm@gnant woman was actually threatened
by the pregnancy, the killing of the fstyviewed as a legal person) would be
impermissible.

While the facts oRe Ado not represent a perfect analogy with pregnancy, this is
not in itself a reason to dismiss it as irrel@yd seems to be at least as strong as any
of the interchangeable analogies offeredmponagh herself. Moreover, as noted in
Part IllLA.5, above, analogiegeven if imperfect) are necessary, since to treat
pregnancy as completely legally uniqueéasembrace a kind of particularism that is
incompatible with coherent legal regutatiand with the philosophical justifications
underpinning the liberal legal system itsslich as non-discrimination and legitimate
expectation.

B. Causation

1. Isthe Fetus Really the Cause of Pregnancy?

Neville Cox presents a compelling chafie to the notion that the fetus ought to
be regarded as the only cause of pregnancy. He degpwinting out that

as the American Supreme Court noted in the seminaR@se Wadehere is

no clear consensus as to when life or indeed pregnancy begins. If it begins at
implantation or later then McDonagh's argument that the fertilised ovum
causes preghancy may stand a chance of working. If on the other hand, it is
seen to begin at the point fefitilisation then her arguments fail immediately
because unless she aims to imbue sperm with personhood (and the anti-
abortion movement does not make this argument) then she would have to
accept that pregnancy is caused by the sexual act which led to fertifi§ation.

In other words, if we takpregnancy to begin at feriition or conception, as many

do, then the fetus cannot be regarded as#use of pregnancy, since it cannot be the
cause of an event at which it comes intimgpeFor those who take pregnancy to begin

at this earliest of stages, then, McDonagh’s arguments about causation are a non-
starter. Logic precludes the possibility tttz fetus is the cause of pregnancy unless
we take pregnancy to beginapoint, such as implantatiowhen the fetus is already

in existence. McDonagh herself seems to take implantation as the onset of pregnancy,
stating as she does that the fertilized ovum causes pregnancy “when it implants itself
in a woman’s uterus:*® Her position is not always crystal clear, however, since on the
very next page, she describes pregnancy as “a condition that follows absolutely from
the presence of a fertilized ovum in a woman'’s béthtfiereby implying that as soon

17 Cox,supranote 84 at 587 [footnotes omitted, emphasis in original].
118 McDonagh Breaking the Abortion Deadlockupranote 1 at 40 [footnote omitted].
19bid. at 41.
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as the fetus exists, the woman is pregnduet {tew that precludes the fetus as a cause
of pregnancy).

Leaving aside this apparent condus in McDonagh's definition of when
pregnancy begins, however, it is obvious thvat must address the possibility that
pregnancy begins with implantation in theerus, and that it is therefore logically
possible that the fetus is the cause @gpancy. Cox levels two arguments against
this possibility. First, he contends:

McDonagh is so concerned to fiadyeneric cause of pregnancy, that she fails

to recognise that what is actually redat for legal purposes is the caus¢hef
particular pregnancy in any case. ... Most sexual acts may not result in
pregnancy, and pregnancy may result from actions other than sex. But, for most
women seeking abortions, thepecific individual pregnanciefid result from

a sexual act®

This is a problematic point, since it seetmsuggest that in cases where pregnancy
has not resulted from sexual intercourse, McDonagh'’s argument that the fetus causes
pregnancy may hold good. But this cannotwieat Cox means to imply, since the
nonsexual means by which pregnancy cecus—atrtificial insemination and embryo
transfer—are, if anything, more delibergtalmed at bringingt@out a pregnancy than

is the act of sexual intercourse. Sexualrodarse may be engaged in for recreation,
as an act of intimacy, or for procreatitmit people engaging in artificial insemination
and embryo transfer invariably do so foe fhurpose of reproductionpt pleasure. As
such, in cases where pregnancy doesfoltdw from intercourse, the claim that
pregnancy has been “caused” by the actmfnthe parents is an even stronger one,
since intention can be establisheith considerably less difficulty.

Much more convincing is Cox’s argunteéhat McDonagh has erred in failing to
accurately distinguish between the factuakesand the legal or “proximate” cause of
pregnancy?* According to Cox’s account, the firstep in determining legal cause is
to ask what is the factual cause of the €vEhis entails asking the question: But for
X, would the event have occurred? If the asrsis no, then x is a factual cause. This
process is of course limited by the doctrine nmivus actus intervenienSnew
intervening act”). The law thedecides to which of thiactual causes it will attach
responsibility. As Cox explains, at thisage, the test is “a commonsense-based
analysis of whether a particular factumuse has contributed appreciably to the
coming about of the events in questiéii. The problem with McDonagh's model, he
says, is that she “looks ftine legal cause of a result with the implication that at law
there can only be one suchuse. This is incorrect®

120 cox, supranote 84 at 588 [footnote omitted, emphasis in originall.
2L |bid. at 589.

122)pid.

1231pid. at 590 [emphasis in originall.
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Even if we leave aside the questionadfen pregnancy really begins, and accept
that the fetus comestmexistence before that pointetfetus can only be regarded as
oneof the factual causes of pregnancy; ewarthis construction of the beginning of
pregnancy, all pregnancies are caused by the implantation of a fetus in the uterus only
in the same way that all human deathes @timately caused (in the most immediate
sense) by lack of blood to the brain. THizes not necessarily mean that it is this
“cause” to which the law will attach gsnsibility, however. When deciding the cause
of death, the law will not merely concludethhe relevant cause is lack of oxygen to
the brain; rather, determining the legal cause of demibivies looking beyond the
immediate, scientific cause to the swmding circumstances, to factors such as
dangerous driving, assault, and so'®¥ms Cox says, “If A stabs B, and fatally
wounds him, then we may say that A's action isdheseof death, and the lack of
blood to B’s brain is a non-coincidentahd natural subsequent condition following
A's action.”®

Cox offers his own view of the causespoégnancy, claiming that “the move of
the foetus to implantation is anvoluntary reaction to an earlier action of its
parents.*® His argument runs as follows:

[O]n normal causation rules, if A causes B to do something in involuntary
fashion (for example when A throws B withich force that B strikes C) then
As action is still the cause of the harm to C. Put another way, an involuntary
reaction of B to A's earlier action does hoeak the chain of causation between
action A and result C. Indeed Hart and Honoré suggest that in such
circumstances when we speak of B's behaviearcan hardly speak of an act

at all ... If A causes B to move in such a way that B collides ity then A

will be deemed to be the cause of his own injufiés.

Applying this principle to prgnancy, Cox continues: KE parents have caused the
foetus involuntarily to implant itself, them® the chain of causation between their act
and the result (pregnancy) is not brok&f Here, Cox attempts to establish: (1) that
the fetus’s actions, insofar Heey are “actions” at all, arinvoluntary; and (2) that the
actions of the parents in having intercouiseotherwise mixing gametes) create the
fetus and so “cause” its involuntarymdainevitable effect on the woman's body .
However, Cox’s account suffers from thergachronological problem as the assertion
that the fetus “causes” pregnancy, whergpancy is taken to begin at fertilization,
since it is doubtful whether we can regdn@ parents as having “caused” a fetus
(which did not exist at the time of theirtians) to do anything aill. Could not the
coming-into-existence of a fetus constitute Kind of new intervang act that would
break the chain of causation? Cox wantsrewer in the negative, saying that the
chain of causation between the parents’ @fcintercourse and the fetus's act of

1241pid. at 588.

1251pid. at 592 [emphasis in original].

128 bid. at 591 [footnote omitted, emphasis in original].
127\bid. at 591-92 [footnotes omitted, emphasis in original].
128 |bid. at 592.
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implantation remains intact. In terms tife example he has given, the parents’
behaviour simultaneously creates the fehdgstarows it into the woman's uterus. This
is a rather strained interpretation of thets, however. | believe that Cox’s conclusion
can more plausibly be reached, ane@ thnderlying intuition more adequately
captured, by starting from the claim that iingossible to separate what the fetus is
from what it does; from this, it follows thathen the parents engage in an act that can
foreseeably create a fetus, they are emgagi an act that can foreseeably cause a
fetus to implant (since what it is and what it does are conceptually inseparable).

Notwithstanding the theorizing above, htiven would the courts actually decide
on the legal cause of pregnancy? Coxeolrss that “questions of causation are
answered substantially by policy consideratiofisdnd identifies

two reasons for assuming that it would be likely that the sexual act ... could be
deemed to be the legal cause of pregnancy. First, because the result is a
reasonably foreseeable consequenceefttion (whether or not the mother
consents to it) and secondly, because it is likely to be seen as good policy in the
legal order to which McDonagh refers, namely one in which the personhood of
the foetus is afforded legal recognitioh.

| believe that the most valuable part@dx’s analysis of causation is his account of
the difference between legal and factual cau€é particular value is the analogy he
draws between legal causes of death, whighnever taken to be simply the most
precise and immediate scientific cause (iaek of oxygen to the brain), and the legal
causes of pregnancy, as well as the assati@aim that the law would not treat what
is arguably the biological definition of gmeancy (implantation) as being its legal
cause.

2. Fathers’ Rights and Responsibilities

Many feminist commentators have cdaiped, rightly in my view, that
theorizing about pregnancynd in particular, the rhetoric of the fetal-rights debate,
has traditionally marginalized women to theint of invisibility. Such has been the
focus on the emerging “person” of the fetusl its welfare that the pregnant woman
and her interests can be forgotten, oteast “suspended” until after she has given
birth 3!

One of McDonagh's aims iBreaking the Abortion Deadlodk to redress this
injustice by providing a framework for thening, legislating, ad adjudicating about

129pid. at 590.

¥0pid. at 593.

181 Seee.g. Rachel RothMaking Women Pay: The Hidden Costs of Fetal Rigltitaca, N.Y.:
Cornell University Press, 2000); Cynthia R. Danidis,Women's Expense: State Power and the
Politics of Fetal Right{Cambridge, Mass.: Harvard University Press, 1993); Lynn M. Morgan &
Meredith W. Michaels, eds.Fetal Subjects, Feminist Position®hiladelphia: University of
Pennsylvania Press, 1999).
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abortion rights that placeseahpregnant woman squarely at its centre. While she
certainly succeeds in refocogiattention and concern oretbxperience and interests
of women, McDonagh achieves this mainly by eliminating men from the landscape of
pregnancy and childbirth. NDmnagh would, of course,@ue that men ought not to
be regarded as being involved in thegmmancy relationship anyway, since it is, by
definition, a relationship between the gmant woman and the fetus. Indeed, she
argues that it is precisely because weehéailed, in the past, to characterize
pregnancy in this way (as a bilateral tielaship between a woman and a fetus) that
policy-makers and judges have allowed exteimakests (e.g., the interest of the state
in the continuation of fetal life) to liththe right of a woman to terminate an
unwanted—or to use McDonagh's terfnonconsensual’—pregnancy. By re-
characterizing pregnancy as a bilater#tienship, according to McDonagh, we are
able to resist such limits on this right.

There is another, less welcome consequence of this bilateralism, however. As
discussed above, in order to regard pregnancy as an attack to which consent may be
given or withheld (an unddending pivotal to McDonagh'’s argument as a whole), it
is necessary to first sever the connectimth in cultural iconography and in the law,
between an act of sexual intercourse angt subsequent (“selting”) pregnancy.
Unless we abandon the notion that sexseaupregnancy, we cannot embrace the
proposition that the cause of preghancy &ftitus, exercising its coercive influence
to change a woman’s body from a nonpregrard pregnant state in pursuit of its
own self-interest. | have already ideiatif some ontologicahnd epistemological
problems with the notion that the fetean plausibly be regarded as causing
pregnancy, but this element of McDonagthisory also encounters a more practical
problem, namely that treating pregnancyaagthing other than a consequence of
sexual intercourse impairs (perhaps Ifgtathe ability of the law to attribute
responsibility for the pregnancy, and everrenonportantly, for tle resulting child, to
the genetic father:

[Bly separating the man/woman “sex relationship” from the foetus/woman
pregnancy relationship, she is drawn to the inexorable conclusion that the man
has no legal responsibility for pregnanaogt having “caused” it in the legal
sense. Despite this, however, she is prepared to require that the man owe a duty
to the foetus in the sense of beirgguired to provide financial and other
assistancé®

| suspect that, in fact, McDonagh redm the duty of the man as existing not
toward the fetus, but rathtwward the born child. To understand why, it is necessary
to consider that McDonagh recognizesethdifferent sorts of parenthood: genetic
parenthood, preghancy meathood or “gestationalparenthood”, and social
parenthood® She argues that “[w]hile men aceitical to reproduction, their role

182 Cox, supranote 84 at 588 [footnotes omitted].
133 McDonagh Breaking the Abortion Deadlogkupranote lat 58-59.
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does not extend over all phas&¥.S0, although men cannot bestational parents,
they can be genetic and social parentsdaare therefore not excluded from the
parenting function on her moddlhe problem, she contends, is that “the law is prone
to elevate genetic parenthood abailleother types of parenting® whereas in her
own view, “[of] all the ways to be a pate none is more significant and important
than producing the social bonds of cangl nurturing, osocial parenthood:* Since
men share this ability with women, “ggjarating sex from pregnancy in no way
impinges upon men’s interest in their empowerment as progeritoRdther than
undermining the parental responsibility ofrmenaintaining a distinction between sex
and pregnancy helps highlighitnen’s roles as genetiand social parents and
underscor[es] the relationship betweer tatus and the woman during pregnancy
parenthood

For McDonagh, the necessity of sepaigitsex from pregnancy arises from the
need for a woman to be able to say that although she may have consented to the act of
sexual intercourse that preceded her preghahme nonetheless refuses to consent to
the presence of the fetus in her body. Turning this on its head, however, a man could
invoke the language of consent and the séiparaf sex from prgnancy to claim that
while he consented to engaging in sexmékrcourse with a woman, he did not
consent to becoming either a genetic or a social parent. Hdhaek should not lead
to legal obligations for a woman, wishould it for a man? Why should a man be
obliged by law to provide financial or other support for a child that, on McDonagh’s
analysis, he did not “cause” or “creatéithy should a woman, by consenting to a
pregnancy relationship with a fetus, be dhblégs to impose legal obligations on a man,
regardless of his consent to parenthood®d&fagh responds to this objection rather
weakly: “The flaw here is the failure t@cognize that the [US] Constitution allows
the state to intrude upon a person’s econ@ssets with greater latitude than upon a
person’s bodily integrity and liberty>

This is wholly unsatisfactory as ansarer, however, since state intrusion must
always have some form of justificationa liberal democracy. McDonagh's insistence
that the fetus is the only legal cause @gmancy divorces the father’s sexual act from
any subsequent pregnancy and child, themrenying the state any justification for
impinging on his finances, since no ledalk exists between the man and the
pregnancy, or between the man and erild that may eventually be born.

Why insist, then, that a woman’'s consent is necessary before her legal
relationship with the fetus (and later thel@hcan be established, if a fetus, by

134 ||hi
Ibid. at 59.
135 |bid. at 58. See the caselafeds Teaching Hospitals NHS Trust \j2803] EWHC 259 (QB),
for evidence that this may also be true in the UK.
138 McDonagh Breaking the Abortion Deadlockupranote 1 at 59.
137 |
Ibid.
138 |pid.
139 McDonagh, “My Body, My Consentsupranote 106 at 1107 [footnote omitted].
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implanting itself in the uterus of a woman, may coerce a man into a legal relationship
with it? The problem here is that efeas McDonagh identifies three types of
parenthood, she only recognizes tklevance of consent in the context of pregnancy,
or gestational parenthood. Consent is not an isstheeitwo sorts of parenthood that
may apply to men. Following an aaf consensual sexual intercourse, on
McDonagh’s model, women have the ongoinditslto withdraw their consent, and
avoid the responsibilities of parenthoaden, by contrasthave no corresponding
opportunity to consent, or refuse tmnsent, to become a parent. As such,
McDonagh’s model is discriminatory aetidows women with the power to decide,
for men, whether or not they will becorparents. This power incorporates both the
right to prevent a man from developing &tienship with a child he wants, and the
right to force parenthood on a mahawoes not wish to be a father.

Returning to McDonagh'’s claim thatethaw “elevates” genetic parenthood above
gestational and social parenthood, it is now possible to respond that, at least for the
purposes of attaching fantal responsibility, genetic parenthood is tindy stage at
which both men and women can be heldhave consented to become parents,
without discriminating unfaly between the genders by endowing women with power
over men'’s parental identity.

3. Implications for Wrongful Preghancy

At present, under United Kingdom laagtions for wrongful pregnancy can be
brought against “either a physician who ingmetently sterilizes a person or a man
who rapes a womant?® One consequence of McDonagh’s approach is that the current
grounds for wrongful pregnancy actionowid be undermined, or even disappear;
neither a man nor a surgeon can be held responsible, legally, for a pregnancy that
occurs subsequent to rape or incompetgarilization if the fetus alone “causes” the
pregnancy in the legal sense. It is not abédlao McDonagh to appeal to the fact that,
in each of these scenarios, the woman hasamgented to expose herself to the risk
of pregnancy, since McDonagh elsewhere @ot$ that the fact a woman has chosen
to expose herself to such a risk iselevant for the purposes of establishing
wrongfulness of pregnandéy. As such, while the rapist may be held criminally
responsible for the act of rape, and the soingmay be liable in civil law for medical
negligence, the ground of wromdfpregnancy will not be ailable as a basis for any
civil action against either of them, noilioregnancy be available for consideration
as a factor aggravating the crime of rajmeleed, no one can be held liable for any
instance of wrongful, nonconsensual giancy on McDonagh’s account since the
agent that causes every pregnancy, the fédicks mental competence. The fetus may
be destroyed, therefore, bubt held responsible. This extinction of responsibility is

1401hid. at 1096 [footnote omitted].
141 See text accompanying note 38.
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disconcerting since McDonagh is, on her amalysis, identifying a significant harm,
suffered exclusively by women, for whid party may ever be held responsible.

C. Consent

1. Is Pregnancy the Kind of Intrusion to Which the Law Would
Permit Consent?

As shown earlier, McDonagh discussedeaigth the nature of fetal aggression
and the justification of deadly force self-defence. She does not, however, devote
much of her discussion to the question & tlature of consent, namely, what form it
might take, and why consent to pregoa ought to be possible despite her
characterization of pregnancy as analogowsssault, rape, or slavery.

As McDonagh describes it, pregnancyas horrific attack. Given that she
characterizes it as an assault, and givenstwerity that she asbes to it, we are
entitled to ask whether the law would in faetjard consent to such an “act” as valid
under any circumstances. If consent is necgssahe context of sexual intercourse,
McDonagh’s argument runs, then it must Bdhee more necessary in the context of
pregnancy, since pregnancy is even mowasive than intercourse in a number of
ways: the physical impact is much mgmolonged; the physical changes effected
upon the body of the woman are extensived the woman is potentially placed in a
health- or life-threatening situation. Howee, it is precisely this seriousness and
enormity of effect that raise doubtbaat whether pregnapcas described by
McDonagh, is the kind of thing to whiconsent could reasably be given.

If, as | will suggest, it is possible toetit all pregnancies, at least initially, as
nonconsensual and therefore “wrongful”’, doDonagh’s model, then it follows that
all fetuses are inescapably “rapists”, albeit withoens reaCan an attack analogous
to rape really be validated bgx post factoconsent? If pregnancy begins as an
uninvited, intrusive “rape”, how can thaddition of consent transform it into
something benign, even wonderful? Thasethe questions to which | turn now.

If we take the example of Scottish crimifel, we see that the courts there have
held that consent is no defence to a chafgessault. In Scotland, in the casé&aofart
v. H.M. Advocaté* the court stated:

If there is an attack on the other persmul it is done with evil intent that is,
intent to injure and do bodily harm, theén our view, the fact that the person
attacked was willing to undergo the riskthat attack does not prevent it from
being the crime of assadft

14211975] S.L.T. 65 (H.C.J.).
143 1bid. at 66.
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Of course, McDonagh recognizes that thafgossesses no “evil intent” (as she puts

it, “the fetus is innocent ... of conscioigentions”) and does not suggest for a
moment that we are dealing with criminal condéfdievertheless, since pregnancy is
characterized in her model as a massiveisiin, it is pertinent to ask whether it is
the type of intrusion that could bendered benign by the presence of consent.
McDonagh certainly does not consider hevdel to be incompatible with benign,
“good Samaritan” pregnancy, or withethmoral ideals of nurturing, caring, and
relationships generally. She attempts tondestrate this possibility of “consensual
pregnancy” by way of yet another analogy, between pregnancy and live organ
donation.

McDonagh points out that the law permits persons to consent to considerable
physical intrusions that will leave themrp@nently physically depleted, and that may
also place their health in eat future danger, in ordéo benefit another person.
Although the emotional benefit of knowing ohas helped either to save the life of
another person or to improve their qualitl life dramatically cannot be ignored,
donating one’s kidney to a patient ireed of a transplant is, nonetheless,
unquestionably of no physical benefit tbe donor. Indeed, such a donor has
endangered him or herself quite consideralthat any future disease or failure of
the remaining kidney will now pose a much geedlireat than it might have had he or
she not donated. This analogy is potentia#lyy promising as a support for the idea
that pregnancy can be consensual desténtrinsically invasive and physically
dangerous nature.

Certainly, if the law permits us, under teén circumstances, to consent to having
our bodies massively invaded and permaneddpleted or endangered in order to
provide sustenance to another, it seemsyliket the law will also permit women to
consent to donate their bodies to fetusmaporarily. However, this is where the
analogy begins to break down. The law all@mme person to consent to an invasion or
harm chiefly for the benefit of anothgerson; but, as has already been shown,
McDonagh has failed to establish that theudeis really a “legal person” in the
relevant sense of havingettstatus, rights, and dignityf a person under law. Her
characterization of the legal personalitytiod fetus undermines her argument because
she has concentrated only on theutral aspects of fetal personality (how the
personhood of the fetus does not negate gt af the woman to defend herself) and
its negativeaspects (how the fetus may plausibly regarded as an “attacker”, an
agent of harm). Ultimately, her treatmaftfetal personality has not been authentic,
since the legal personhood of the fetus is natrakto her thesis, and is not necessary
for the application of the two main premisasher model: the fetus as the cause of
pregnancy; and the right of the woman tiuse her consent to a relationship with the
fetus and to exercise her reflisg the use of deadly force.

144 McDonagh Breaking the Abortion Deadlockupranote 1 at 96.
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A development of the organ-donation aggl demonstrates quite clearly how the
lack of authenticfetal personhood in McDonagh’s model places the possibility of
consensual pregnancy in grave doubt. Anao may undoubtedly give her consent to
surgery to remove one of her kidneys donation to her daughter; however, could a
childless woman with a family history dfereditary kidney disease opt to have a
healthy kidney removed ankiept in storage in case a future child required a
transplant? It seems highly unlikely tisaich a procedure would be countenanced by
medical practitioners, or that the woman'foimed consent would be sufficient to
establish its permissibility. Why? It could begued that in the former case, there is a
known need for the organ, and compatibility hasn established, while this is not the
case in the latter scenario. \Mever, even if we expand the example of the childless
woman such that she knows for certain that (1) she is fertile and intending to become
pregnant, (2) any child she bears will defilyitbe affected by the hereditary disease,
and (3) she would be a compatible donbiis still difficult to imagine the law
supporting her desire to have her healthy kidney remaketkby debilitating herself
and placing her life in danger.

| would suggest that the relevant ditfnce between the two scenarios sketched
above is that in the first scenario, tttended beneficiary is an existing person,
whereas in the second scenario, there igamson yet in existence who could benefit
from the “samaritanism” being proposed. Mmagh’s account of pregnancy is more
analogous to the second scenario than eofitist since the fetus is not yet a legal
person in the relevant, positive senses; it is not recognized as a being with a life as
valuable as that of the woman donating Ibedy to it, and thugendangering herself
for its benefit.

My claim here, then, is that althougte law will occasionally allow one person
to volunteer to be endangered in ordbat another person may benefit, this
permission is based on assuimps about the equal value of human lives and the
social valuing of samaritanism when practibetiveen person$f persons attempt to
engage in purported acts of samaigen by endangeringor disadvantaging
themselves for the benefit of a creaturattthe law does not regard as the moral
equivalent of a person, then it is doubtfuletiter this would be regarded as authentic
samaritanism at all. The law cannot, olucse, always intervene to prevent people
from risking their lives to save a pet; however, we can be reasonably sure that such
behaviour would not be encaged. It is likely that pgple wishing to donate their
kidneys to animals (were that biologically Vigh or to children not yet in existence,
would be dissuaded and ultimately thwarbgdthe refusal of the medical profession
or the courts to support such a sacrifice, despite the presence of clear and authentic
consent. In short, samaritanism mustdfié someone, and it is doubtful whether the
fetus would count as “someone” on Mafagh's model, given the emptiness and
negativity of the “personity” she ascribes to it.
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Although McDonagh fails in her own aitpts to establish the possibility of
benign pregnancy, there are other reasonsuppose that, even if pregnancy is a
massive intrusion, it is the kind of intiae that can be rendsd benign and even
valuable by consent. In the famous British cas&.of.. Browri*® the issue under
consideration was whether consent ought teebegnized as a defence to charges of
assault in respect of injuries inflictad the course of sado-masochistic sexual
encounters. In his judgmeritord Lowry opined that “it isot in the public interest
that people should try to cause, or shaddse, each other actual bodily harm for no
good reason!* and that “[s]Jado-masochistic honeasial activity cannot be regarded
as conducive to the enhancement or engynof family life or conducive to the
welfare of society®’ As Lord Templeman noted, however, “the courts have accepted
that consent is a defence to the inflictiorbotlily harm in the course of some lawful
activities.”*®

In his article “Consent, Sado-Mas@i and the English Common Law”, Brian
Bix discusses the kinds of activity to which, although potentially injurious, consent
may nonetheless be given:

[lIn England, there are a variety ofps of physical attacks or intrusions
which, as a matter of common law, cancantstitute a criminal assault, usually
because of some type of consent by the person being assaulted: boxing,
“contact sports”, surgery, and rough horsepfay.

Bix analyzes the ability of consent tonder intrusions lawful by reference to a
number of criteria, the last of which is “theoral value or public value of the activity
in question.*° Although Bix cautions that this criten is “[susceptible] to bias in its
application™®®* and should therefore “be considemdly at the end, after the strong
presumption in favor of liberty and autonomy [has] been consid&fdue”concedes
that it appears frequently “in one formamother, in the relewajudicial opinions.*™?

The “public value” criterion does seem go to the very heart of determining
which behaviours will and will not be renéd lawful by consent, despite Bix’'s
insistence that other criteria should gweinate. Monica Pa discusses how the
consent defence operates to privilege geftealuable” behavurs over other forms
of activity that are not considsat to be of social value:

14511994] 1 A.C. 212 (H.L.)Browr].

18 bid. at 254.

147 |bid. at 255.

18 bid. at 234.

149 Brian Bix, “Consent, Sado-masochism anel Bmglish Common Law” (1997) 17 Quinnipiac L.
Rev. 157 at 164 [footnote omitted].

%0 hid. at 174.
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[IIf actual bodily injury occurs, no coast defense is [normally] available
because a breach of the peace occurred, and the State has a compelling interest
in punishing this behavior. The individuzdnnot consent to an injury inflicted
against the community.

The consent defense is an exceptiorthis general rule where public
policy deems it worthy to protect a socially desirable actiofty.

The key element in deciding whether or soinething is the kind of activity to which
consent is possible, then, would seem tdhgevalue that societsttaches to it. The
judges inBrown regarded such determinations of value as matters of policy for the
legislature to decid®® The implications for McDonagh's model of pregnancy are
clear. First, consensual greancy would undeniably begarded as “conducive to the
enhancement or enjoyment of family lifaihd “conducive to the welfare of society”,

in Lord Lowry’s words. Second, it would cedrtly be considered to be “in the public
interest” for women to consent to pregnarat least some of the time. Third and
finally, given these considerations, we ceonclude with some confidence that
Parliament and the courts, having agaized the “moral and public value” of
pregnancy and childbhit would be willing to regard woman’s consent to pregnancy
as rendering the pregnancy tedaship lawful. As such, it is finally possible to refute
the objection that McDonagh’'s model, in characterizing pregnancy as an attack,
leaves no scope for consensbalnign instances of pregnancy.

However, all of this means only that pregnanoyld be benignf consent were
actually possible, practically speaking. | turow to consider thpossibility that this
is not the case.

2. Is Consent to Pregnancy Really Possible?

The British case dR. v. Olugboj&® hinged upon the difference between consent
and “mere submission”. In that case, ttwurt drew the distinction as follows:
“[Tlhere is a difference between consamid submission; ewerconsent involves a
submission, but it by no means follows thahere submission involves conséeft.”

With this distinction between consent and mere submission in mind, it is clear
that, on McDonagh'’s model, pregnancy canabteast initially, be consensual. Since,
on that model, the woman can do nothingtevent the fetus from attacking her by
implanting itself in her uterus, consentpegnancy is only possible retrospectively,
once the woman is already pregnant; sheoaconsent to become pregnant, only to
remainingpregnant. Even then, her right to withdraw consent at any moment remains,
so that it will only be possible to descriagregnancy as “consensual” with any real

%“Monica Pa, “Beyond the Pleasure Principldhe Criminalization of Consensual
Sadomasochistic Sex” (2001) 11 Tex. J. Women & L. 51 at 64 [footnote omitted)].

155 Brown, supranote 145 at 245-46, Jauncey L.J.

15611982] Q.B. 320 (C.A.).

¥ bid. at 332.
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confidence once the pregnancy is over (smleof course, the pregnancy ends in
abortion). Moreover, no mutuality is possib&ince the fetus isharacterized as an
aggressor, we are not dealing withyakind of metaphorical “agreement” or
“arrangement” between parties; we arengeasked to understand pregnancy as a
relationship between two parties wherein paety has the right to consent or refuse
consent, but the issue of conseever arises for the other party.

In other areas of law, consent meansething more than merely submitting to a
pre-existing situation; for example, in medical law, the ideal of “informed consent”
recognizes the right of patients to agreeitaefuse medical treatment, having been
given all the relevant information and beslowed the chance to weigh it and arrive
at a decisiomeforetreatment commences. The patient’s right to consent entails a duty
on the part of healthcare professionalsdéek consent before attempting to provide
treatment. Similarly, in contract law, pagi® an agreement cam to the contractual
terms in order for the contract to benstituted; they do not merely submit to the
terms and thus acknowledge the agreemerasctively. In these examples, to say
that someone has consented, either to metteatiment or to the terms of a contract,
implies that they had tregtion not to consent.

By contrast, in the context of pregngires McDonagh construes it, the pregnant
woman has never had the option to giviempconsent—she cannot prevent the fetal
“attack” and the resulting pregmey by refusing to consent to it. In addition, consent
in the contexts of medical law and the law of contract refers to a relationship that,
without being necessarily equal, has sgmassibility of mutuality—there is more
than one active “party” with rights or responsibilities. In pregnancy, however, one
party involuntarily imposes a condition upamother, who may, after the fact, choose
either to submit to the condition do repel it by destroying the accidental
“aggressor”. The woman'’s right to consenh@ reflected in any duty on the part of
the fetus to seek her consent before imphgnitself in her uterus—the very idea is, of
course, absurd. It is theredodifficult to see how this relationship can be consensual
in its ordinary legal sense.

A related problem is the distinction between coercion and control that emerges
from the slavery analogy McDonagh employse Tinoblem is that the legal definition
of slavery offered by McDonagh herself msfeot to “coercion”but to “control’—
there is no mention of the “will” ofhe slave, or of lack of conséft.Under this
definition, then, slavery istif slavery even if the slave tmsents” to it. This is so
because, although coercion always entails em&ht of control, the reverse is not the
case: control need not necessarily be @wer This distinction between coercion and
control is essential to the relevance ainsent, a concept that is, of course,
fundamental to McDonagh's model. McDgadescribes pregnancy as an attack; it
always begins as coercion, but this elentéiroercion may subsequently be removed
by the addition of the woman’s consenon@ol, on the other hand, is unaltered by

1%8 McDonagh Breaking the Abortion Deadlockupranote 1 at 74.
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consent, even taking into account theuBseauean notion of “agreeing to be bound”;
one who agrees to be bound is boundesistrolled—nonetheless.

How apt, then, is the slavery analogyBuld the willingness of a slave to be a
slave render the “slavery relationship#dly benign on account of its consensuality?
If not, and if the analogy between pregnanog slavery is a fair one, then why is it
that the consent of a woman to begorant can render the ggnancy relationship
benign? In fact, the analogy with slaveryetitens to undermine the power of consent
in McDonagh’s model by casting doubt on the notion of “benign, consensual
pregnancy” altogether. In Western legasteyns, slavery wouldever be recognized
as a legitimate relationship between emimg parties. We are not permitted to
“contract out” of our fundammal human rights. If pgnancy were to involve a
similar alienation of personhood—even a pemary one—, the law would struggle to
recognize the possibility of benign pregnancy.

The above factors, taken in combipati imply that speaking about “consent to
pregnancy”, or about a particular pregog as “consensual’” or “nonconsensual’”,
seems inappropriate; rather, when thialféattack” meets no resistance from the
woman, it seems more appropriate to déschier lack of resistance as “submission”,
not consent. This is problematic mainhgcause it undermines the possibility of
consensual pregnancy, as discussed edligiit is also problematic in another way:
if pregnancy cannot be dedmed as “consensual” until after it is complete, then all
pregnancies are “voidable” relationships thety be terminated at any point, should
the woman'’s feelings change. This mayéaerious social consequences for our
understanding of the nature of pregnancggRant women themselves, and society at
large, may become wary of treatingeava well-established and apparently
consensual pregnancy asything other than a “conditional” good, with family,
friends, and the woman herself all reluctant to invest any emotional energy or
expectation in something that may atyaime be re-characterized as something
coercive and therefore undesirable.

3. The Problem of Legitimation

A related criticism is that McDonagh's model equates “consensual” with “good”,
or “valuable”. | have alrely argued that her notion 6€onsent to pregnancy” is
closer to submission than to ourdwmrary understanding oftonsent. Other
commentators have responded to MoBgh's argument by asking whether the
authenticity of consent iwhat really matters.

Robin West notes that “[lJiberalismmests heavily, and in some versions
exclusively, on the moral significance of conséfftWhile she acknowledges that it
is proper to condemn coercive and noncossahtransactions, West also notes the
danger that “[tjhe consensuality of a trangattiransfer, event, distribution, or social

159\West supranote 86 at 2137.
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system, in liberal societiegjexorably comes to be viewed as not only a necessary
condition of its justice or valubut a sufficient condition as well®® The emphasis on
consent above all else, she writes, means'ftflaat which is consensual comes to be
seen as both legal and good—consent comies tar moral marker of what we value
and should value, as well as our legal marker of what we crimin&iiag/gst is keen

to show that consensual retatships can be damaging, too:

Women consent to events and transactions and arrangements all the time—day
in and day out—that do us considerable harm: from marriages, to love affairs,
to one-night stands, to unequal paydomparable work, to sexually harassing
work and school environments, to second shifts in the home, and to mommy
tracks at work®?

We must therefore look beneath the cossahsurface of relanships to discover
whether the voluntariness they embody aisthentic or not. West argues that
caregiving such as that undgeén in pregnancy must laethenticallyconsensual in
order to be “good” and not harmful; Mobagh's model, she claims, is guilty of
overemphasizing the superficialities of consemtthe expense of this need for real
voluntariness in the giving of cal®.

These are powerful arguments. It isye&s imagine a number of reasons why
women might submit to a pregnancy othiean because they are undertaking the
responsibility of caregiving ith authentic voluntariness. The physical and emotional
pressure exerted by the pregnancy iteati be tremendous. Hormonal fluctuations,
feelings of responsibility or even guiltrfoausing the pregnancy (however misplaced
McDonagh would regard these as being)kiaopressures, and the influence of
traditional norms of pregnancy, motherhoaohd femininity could combine quite
powerfully to inhibit tke ability of a woman to say “ndbd the pregnancy relationship.
As Monica Pa comments, “[l]iberal formdilans of ‘consent’ ignore how patriarchal
institutions create inequalities of powenttmake voluntary consent impossibl&.”
Furthermore, as Pa concludes, “[tlhe question is nathen consent existed, but
rather, the hows and whys of conséfit.”

D. Miscellaneous Criticisms
1. Late Abortions

“[Another] problem with McDonagh'’s thegfyaccording to Judith Scully, “is that
it would permit abortions even in the finaeeks of pregnancy—a result that the

160 |hid. at 2138.
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majority of the American public probably would not supp&ttScully elaborates the
point as follows:

McDonagh appears to argue that a woman'’s right to withdraw her consent to
pregnancy can be exercised at any tieven in the ninth month of pregnancy.
This conclusion seems extreme, and it fmiladequately address the fact that,

at some point in time, a fetus becomes viable and no longer needs to rely on a
woman'’s body for survival. If a fetus is a person and it has a right to life, then,
at the point at which it becomes viable, it would seem appropriate to weigh its
right to life against the contimg intrusion upon the woman’'s bodily
integrity ... Thus, at the point of viability, it seems reasonable to limit a
pregnant woman'’s ability to decide to terminate a pregnancy because she no
longer consents to being pregn&t.

There are a couple of problems witlis argument. First, although McDonagh
treats the fetus as a “legal person”, shesdsmeonly in a negative sense, and does not
ascribe to it all of the incidents of legagrsonality usually applied to human beings,
such as a right to life. The problems inherent in her notion of fetal personality have
already been addressedHart I1l.A.4, above. Given #t she does not recognize the
fetus as a person in the strong sense of havirnght to life, it is fair to assume that
McDonagh would not accept any need tdgliethe competing rights of fetus and
mother at the point of viability.

Second, even if we were to accept that the fetus has a right to live, and that this
right is not limited by its dependence upoa tody of the pregnant woman after the
point of viability, in order to grant it indepdent existence, it must first be delivered,
either vaginally or by Caesarean sectibnon McDonagh’s model, a woman cannot
be forced to undergo the intrusion of gmancy against her will, then surely by the
same logic she cannot be forced to ugdethe intrusions of serious surgery or
childbirth unwillingly? If a woman chooses abortion post-viability, it will be
problematic to try to force her to underbirth or Caesarean delivery instead; the
latter procedures are distinct from abamti and her right to consent to medical
treatment surely means that she carmdtcompelled to undergo one procedure
instead of another.

A potential counter-argument is that, ir tnited States, the fetus is emerging as
a “second patient” in medical law, raising tissue of balancing the woman'’s refusal
to consent to a Caesarean aghthe fetus’s right to life as serious possibility. In the
UK, this problem does not arise becauseesd important cases have clarified the
area, securing the right of the competengpast woman to consent or refuse consent
to medical treatment, meaning that ampetent patient cannot be compelled to
undergo a Caesarean section against het¥ill.

168 Scully, supranote 103 at 147 [footnote omitted].
187 \pid. at 147-148.
%8 The leading case 8t George’s Healthcare NHS Trust v.[$998] 3 All E.R. 673 (C.A.).
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2. Women's Well-Being
Judith Scully argues that

[bly framing abortion as an act of war, McDonagh suggests that a woman’'s
primary health concern should be elintioa of the fetal attack, not her overall
well-being. Within the self-defense n@work, what right does a woman have

to demand competent health care? In our attempts to advance the abortion
debate, we must not lose sight of thetfthat abortion is a medical procedure
that is supposed to further the health interests of the withan.

In other words, McDonagh’s focus on repadlithe fetal “attack”, rather than on the
welfare of women generally, ignores theed to secure state provision of safe
abortions and good-quality backup servicesch as pre-abortion counselling and
aftercare. Scully points out that the “cens model” is incapable of discouraging
certain things that are dangerous for wop®ich as unfettered access to abortion and
repeated abortions, and criticizes it on theidthat it overlooks “the risk that women
might use abortion as a regular form ohtraception when indeed it should be used
only as a last resort™

This particular criticism of the coest model is unwarranted. The purpose of
legal models of pregnancy is chieftp provide better ways for lawyers and
lawmakers to understand and adjudicate matdetal issues; such models are
addressed primarily to legal academjosiges and practitioners who are concerned
with issues of legal coherence, clarignd justification. They seek to provide
frameworks for judicial decision makingpt for decision making by women faced
with unwanted pregnancies. When decidimigether or not to seek an abortion, a
pregnant women is likely to be concernethviher own health, perhaps the health of
the fetus, her future prospects of metiood, possibly her legionship with her
partner and her extended family, her ergtchildren, her financial situation, her
career, and many other factors. When legislatures decide what abortion laws to have,
or when judges decide how to disposeagbarticular case involving maternal-fetal
issues, it would be paternalistic of themctancern themselvesitiv these factors in
the same way. Public policy considevas are likely to play a part in their
deliberations, but it would be inapproprife a judge to decide a case on the basis
that he thought a woman was simplyrong to choose an abortion in her
circumstances. Because the issues aggoresibilities of judges and the issues and
responsibilities that pregnant women musttend with are quite different, it is
perfectly possible to endorse a legal matiek permits late abortions and repeated
abortions so long as those educatimgl @ounselling women warn them of the
dangers of taking full advantage of these legal rights.

Jurisprudence is not designed to @ta women about their reproductive health,
and Scully herself admits that the law should not be used to limit the number of

189 scully, supranote 103 at 149.
170 |bid. at 148.
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abortions a woman may ha¥é Health education programs aimed at encouraging
women to practise contraception or abstaggrrather than relying on abortion as a
means of dealing with unwanted pregnanaes,of course vital; however, there is no
reason to suppose that the adoption by thetsafira consent model, rather than the
orthodox conflict model, would be inigal to the success of such programs.
Moreover, the health factors involved megnancy and the medical advice that is
given accordingly will be the same whatever model the courts adopt. As such, public
bodies’ and health care professionals’ dutie provide information and advice on
reproductive health are not threatened lgyglrominence of one academic theory or
another.

McDonagh’s model certainly providésgal justification for abortion whether it
be the first or fifth abortion a woman seekswever, it is a fallacy to suggest that
because the law permits greater accesbddian, women who are receptive to health
education will not choose to avoid unwanpdgnancies in other ways. Just because
women have a legal right to abortion doeg mean that they will simply throw
caution to the wind, become pregnant nwusrtimes, and seek repeated abortions;
there are overwhelming health reasons (and for many women, strong moral reasons)
not to do so, and these reasons are likelypdoat least as influential to women
planning their reproductive lives as the legghts they possess. As Scully notes,
legal theory will inevitably (and very rigly) be complemented by measures designed
to shape cultural attitudes and patterndethaviour, since “[clommunity advocacy
and public education are the keystbsuccessful social movement&”

3. Masculinization of the Fetus

Despite McDonagh'’s assurances thatrhedel avoids “dehumanizing” the fetus,
the very way her model operates, and herafdanguage, combine to masculinize the
fetus, regardless of its actual séxs noted above, McDonagh has analogized
wrongful pregnancy to the crime of rapbus likening the fetus to the rapist—the
paradigmatic perpetrator of masculine violence on worieilsewhere, she
compares the fetus to a “slave mastér”.

While she masculinizes the fetuepwever, she simultaneously feminizes
pregnancy. One aim of McDonagh'’s thesis is to redefine pregnancy as a relationship
between a woman and a fetus—a relationshighich the male progenitor exists, at
best, as a shadowy figure, either purely histdrfthe “genetic parg”) or in a kind of
suspended animation until the birth of teld, when “social parenthood” can attach
to him. This banishment of the masculine is evident in her discussion of how
pregnancy begins, where McDonagh refers to the precursor of the fetus (prior to

71 |bid.

172 |hid. at 149.

173 See text accompanying note 25.
174 See text accompanying note 45.
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implantation) as the “fertilized ovum”choosing this term over “product of

conception”, “conceptus”, “cytoblast”, ygote”, or any of the other ungendered
terms available to her. Of all the alternasiy“fertilized ovum” is the most effective in

demasculating the event of conception #relbeginnings of life. Pregnancy begins,
on McDonagh’s model, quite literally on feminine terms.

There is a palpable tension in thextpposition of the femine terminology of
“fertilized ovum” with the masculine termirmgy of penetrationnivasion, and injury
used to describe the behaviour of thisitgenin its behaviour, the fetus is decidedly
masculine, performing the stereotypicallytrizachal role of cnizing, terrorizing,
and depleting a woman. The languageDdioagh employs in these parts of her
analysis echoes the idea of the fetus-asster, which appears elsewhere in the
feminist canon.

In a fascinating essay, Ernest Larsen discusses Mary Shéitapkensteiras a
metaphor for pregnanc. At the centre of the narrativiee tells us, is a “man-created
monster™’® the “incarnation of phallic violencé® Larsen writes that “[t]he tale
exteriorizes pregnancy, making it intonaomentous, exacting and, as described,
incredibly disgusting feat that occurs the laboratory of the young manly natural
philosopher Frankenstein rather than in the natural laboratory of the Wiiaren
claims that Shelley is making a conscidirk between “fetality” and “fatality”:
“Mary Shelley ... can be credited with creati(giving birth to) the image of the fetus
as monster, the fetus as revivified corbke fetus as a pile of used body paits.”

He goes on to describe the 1931 film of the novel as “fetal horror”, and quotes
Garrett Hardin’s reference, in his 1974 bddkndatory Motherhoodto uses of fetal
imagery by the pro-life movement:

Suppose the six-foot-tall projected piet of a twenty-four-week-old embryo
came to life, stepped down off the screen, and walked toward you ... You
would probably run screaming from th@om. At that size the creature would
look less like a human being than it would like the Man from Mars constructed
for a horror movié?°

Having discussedFrankensteinand other Hollywood films in which women give
birth to monsters, Larsen remarks:

The popularity of such images of the fetus as monster seems a repeated
confirmation of what fetality might oftefeel like—an invasive experience of

the monstrous—to the pregnant subjétgnancy, in such representations,
subjugates the thematics of horror, cargdhe fantasy, nurtures it. That which

is unknown or unknowable, unnamed or unriaimaunstable, but ever more

175 Emest Larsen, “The Fetal Monster” in Morgan & Michaglgranote 131.
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178 |bid. at 237-38.

179 bid. at 238-39.

180 Garrett HardinMandatory Motherhoo¢New York: Basic Books, 1974), cited in Larsit. at 239.
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insistent, hidden from sight yet imperiouslgesent to the body, is that thrilling
territory of fear that marks out théesof horror. And all these qualities mark
the fetus,every fetusas a potential monster. ... Fetality contains horror, the
expressive extremity of feeling that horror films sanctfdn.

Larsen concludes by reassuring the readghtHeartedly, that “[tlhe fetus—in the
overwhelming number of cases—is not anster. In the overwhelming number of
cases it first has to be delivered inte thiorld and then grow up to become offé.”
Although Larsen seeks here to distance hihfesin the claim that “fetality” equals
monstrosity by stating that this is not ‘5o the overwhelming number of cases”, he
implicitly acknowledges thah some cases, the fetissmonstrous. This is hardly the
kind of sentiment that requires no furthertifisation, and while the rest of Larsen’s
essay contains plenty of evidence thany representations of the fetus contain
elements of the monstrous, nowhere dogsrbeide any adequatxplanation of why
the fetus is so represented. He comes @asmuple of times: first, when he traces the
origins of Mary Shelley’s horrific “metaphdor pregnancy” to events in her own
family history, such as death in childbirand infant mortality, and to the general
dangers inherent in pregnancy at theetimhen she lived and wrote; and second,
when he suggests that Hollywood represemtatof pregnancy (and its aftermath) as
horrific might reflect “what fatality might often feel like ... to the pregnant subj&tt”.
At any rate, Larsen’s concluding mmimization of fetal monstrosity remains
unconvincing.

McDonagh’s model, and Larsen’s discussi@veal that “personification” of the
fetus as a “separate entity” with pembood or person-like characteristics does not
always work to the fetus’s advantage. Alsiog person-like attributes to fetuses and
embryos does not necessarily entail thaytwill be treated like born persons and
afforded greater legal protection than isrently the case. On the contrary, they may
be regarded as malign agents of injtias “monsters”, even—to be repelled using
deadly force. Claiming that the fetus oughb®regarded as a legal person may, in
the end, turn out to be a bad &gic choice for opponents of abortion.

Conclusion

McDonagh'’s “consent model” is “innotree and provocative,” providing a “new
way of thinking about women, @gnancy, and kortion rights,*®* and several
elements in her analysis represent vdriamntributions to the literature on legal
interventions in pregnancy. In particyléwer emphasis on relationships rather than
intrinsic moral status is to be welcomed, as it represents a significant shift in thinking

181 arsenijbid. at 240-41.
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184 Scully, supranote 103 at 143.



666 MCGILL LAW JOURNAL / REVUE DE DROIT DE MCGILL [Vol. 50

that seems to offer legal theory an escapte from the familiar intractable debates
about the metaphysics of personhood and moral status.

Unfortunately, as promising as this approach may seem at first, it fails on account
of major flaws in the way McDonagh emgbk such concepts as self-defence,
causation, and consent. As Judith liychas remarked, “McDonagh’s analysis ...
leave[s] many guestions unanswer&During the course of the present analysis, |
have addressed these holes in her theistsdemonstrated that, upon further scrutiny,
the inadequacies of the consent model treceven more apparent. Significantly, the
failure of McDonagh's attempt to discover a “purely legal” way of understanding fetal
personhood lends credence to suggestioaisiégal notions of personhood are too
thin and “cipherous” to provide solutions nmaternal-fetal issues. This means that if
we persist in framing such issues as lictsf of rights and interests, courts will
continue to be forced to return, timeeaftime, to the troublesome metaphysics of
personhood and questions of the nature anginstatus of life before birth—to the
very source of the “abortion deadlock”.

185 |hid. at 131.





