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THE COMPLAINANT: THE CANADIAN HUMAN RIGHTS
CASE ON FIRST NATIONS CHILD WELFARE

Cindy Blackstock™

In February 2007, the First Nations Child
and Family Caring Society of Canada and the
Assembly of First Nations filed a complaint un-
der the Canadian Human Rights Act alleging
that the Government of Canada’s inequitable
provision of child welfare services to 163,000
First Nations children, along with its flawed
implementation of Jordan’s Principle, was dis-
criminatory on the prohibited grounds of race
and national ethnic origin. The case was highly
contested. By the time the final arguments were
heard in 2014, the Government of Canada had
made eight unsuccessful attempts to get the
case dismissed on technical grounds and
breached the law on three occasions. On 26
January 2016, the Canadian Human Rights
Tribunal substantiated the complaint and or-
dered the Canadian Government to cease its
discriminatory conduct. This article describes
this historic case from the perspective of the ex-
ecutive director of the complainant, the First
Nations Child and Family Caring Society of
Canada, highlighting access to justice issues for
equality-seeking Indigenous groups, children,
and civil society. Recommendations for reform
are discussed.

En février 2007, la Société de soutien a
Ienfance et a la famille des Premiéres Nations
du Canada et ’Assemblée des Premieres Na-
tions ont déposé une plainte contre le Gouver-
nement du Canada en vertu de la Loi cana-
dienne sur les droits de la personne. Cette
plainte alléguait que la conduite du Gouverne-
ment en matiére de prestation des services a la
protection de I'enfance, offerts a 163 000 enfants
des Premiéres Nations, ainsi que les lacunes de
mise en ceuvre du principe de Jordan, étaient
discriminatoires pour les motifs interdits de la
race et de l'origine ethnique et nationale. Ce cas
fat fortement contesté. Au moment ou les plai-
doiries finales furent entendues en 2014, le
Gouvernement du Canada avait tenté a huit re-
prises infructueuses de faire rejeter l'affaire
pour des motifs techniques et avait violé la loi a
trois reprises. Le 26 janvier 2016, le Tribunal
canadien des droits de la personne a jugé la
plainte fondée et a ordonné au gouvernement
canadien de cesser sa conduite discriminatoire.
Cet article décrit ce dossier historique en adop-
tant la perspective du directeur général de la
partie plaignante, la Société de soutien a
I'enfance et a la famille des Premiéres Nations
du Canada, et met en lumiére les enjeux d’accés
a la justice pour les groupes autochtones, les en-
fants et la société civile qui revendiquent
I’égalité. Des recommandations de réforme sont
abordées.

*  Cindy Blackstock, PhD is a member of the Gitksan First Nation. She has served as
Executive Director of the First Nations Child and Family Caring Society of Canada
since 2002 and is also a Professor at the School of Social Work at McGill University.
Her primary interest is ensuring culturally based and equitable services for First Na-

tions children and families in Canada.

© Cindy Blackstock 2016
Citation: (2016) 62:2 McGill LJ 285 — Référence : (2016) 62:2 RD McGill 285



286 (2016) 62:2 MCGILL LAW JOURNAL— REVUE DE DROIT DE MCGILL

Introduction

L

IL.

III.

VIL

VIIL

IX.

Red Tape and Duct Tape: Discrimination on
the Ground

Research to Nowhere: Reviews of INAC’s FNCFS
Program

‘Writing the Complaint and Praying

Client-Solicitor Relationship: A Client’s View

A. Cross-Cultural Competency i the Chent-Solicitor

Relationship

B. Cross-Disciplinary Impacts on the Clent-Solicitor

Relationship

It Takes a Community of Children to Raise a Legal
Case: The “I Am a Witness” Campaign

Procedural History: Best Interests of the Child v.
Best Interests of the Government

Retaliation: Never Fight on Their Low Ground
The Evidence

The Decision: The Challenge of the “Win” or “Win
and Stll Lose”

Conclusion

287

289

293

297

303

303

305

308

312
315

320

322

326



FIRST NATIONS CHILD WELFARE ~ 287

Introduction

The day before Prime Minister Stephen Harper issued an apology for
the multi-generational harms arising from residential schools on
11 June 2008,! I was at Beechwood Cemetery visiting Dr. Peter Hender-
son Bryce, a former chief medical health officer for the Department of In-
dian Affairs. In 1907, Dr. Bryce’s internal government report on the
health of residential school students was leaked to the Ottawa Evening
Citizen, noting that twenty-five per cent of the children were needlessly
dying each year because of the Government of Canada’s refusal to provide
them with adequate tuberculosis treatment.2 As Dr. Bryce vigorously
pushed for the life-saving reforms, Canada retaliated by cutting his re-
search funding, preventing him from presenting his findings at medical
conferences, denying him appointments for which he was eminently quali-
fied, and ultimately pushing him out of the public service.?

One hundred years after Dr. Bryce’s report appeared in the newspa-
per, the First Nations Child and Family Caring Society of Canada (Caring
Society) and the Assembly of First Nations filed a human rights complaint
alleging that the Government of Canada, through the Department of In-
dian and Northern Affairs Canada (INAC),* discriminated against
163,000 First Nations children residing on reserve by failing to implement
Jordan’s Principle® properly and by providing inequitable child welfare
services, contrary to the Canadian Human Rights Act®¢ (CHRA). These al-
leged inequities arise because INAC requires First Nations Child and
Family Services (FNCFS) agencies to use provincial and territorial child
welfare laws on reserve, and the federal government funds the service at

1 See The Right Honourable Stephen Harper on behalf of the Government of Canada,
“Statement of Apology to Former Students of Indian Residential Schools” (11 June
2008), online: Indigenous and Northern Affairs Canada <www.aadnc-aandc.gc.ca/>.

2 See “Schools Aid White Plague”, The Evening Citizen (15 November 1907) 1.

3 See John S Milloy, “A National Crime”: The Canadian Government and the Residential
School System, 1879 to 1986 (Winnipeg: University of Manitoba Press, 1999) at 51-61,
81-106 [Milloy, National Crime].

The department has borne multiple names over the past few decades, including: De-
partment of Indian Affairs and Northern Development; Aboriginal Affairs and North-
ern Development Canada (AANDC); and Indigenous and Northern Affairs Canada
(since November 2015).

Jordan’s Principle is a child-first principle to ensure that government jurisdictional dis-
putes related to First Nations status do not interfere with the access of First Nations
children to public services on the same terms as other children (see Jordan’s Principle
Working Group, Without Denial, Delay, or Disruption: Ensuring First Nations Chil-
dren’s Access to Equitable Services through Jordan’s Principle (Ottawa: Assembly of
First Nations, 2015) at 4, 8).

6 RSC 1985, c H-6, ss 3(1), 5 [CHRA].
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lower levels and with more restrictions compared to the funding that
provinces and territories provide to children living off reserve.” I told Dr.
Bryce that I would be back to visit when the kids won the case.

It would be another eight years until I could share the good news of
the children’s victory with Dr. Bryce. On 26 January 2016, the Canadian
Human Rights Tribunal (CHRT) found the Government of Canada’s
flawed and inequitable provision of First Nations child welfare services to
be discriminatory on the prohibited grounds of race and national or ethnic
origin.® In its decision, the CHRT linked the discriminatory funding to the
growing number of First Nations children coming into the care of child
welfare, “acknowledg[ing] the suffering of those First Nations children
and families who are or have been denied an equitable opportunity to re-
main together or to be reunited in a timely manner.”® The CHRT also
“recognize[d] those First Nations children and families who are or have
been adversely impacted by the Government of Canada’s past and current
child welfare practices on reserves.”1® The CHRT noted that INAC was
aware of its flawed and inequitable child welfare funding for at least six-
teen years, had access to solutions to address the problem, and yet re-
peatedly failed to take action.!! When news of the decision broke, I asked,
“Why did we have to bring the Government of Canada to court to get them
to treat First Nations children fairly?’12 Why would the federal govern-
ment fight so vigorously to defend racism against children as fiscal policy?

While historians, legal scholars, and human rights activists will write
thoughtfully about these and other questions, this article describes the
historic, nine-year long First Nations child welfare case from my unique
perspective as the executive director of the complainant,'® the Caring So-
ciety. Using an access to justice lens, this article explains why the com-

7 See Lawrence Joseph & Cindy Blackstock, Human Rights Commission Complaint
Form Against Indian and Northern Affairs Canada, online: <https://fncaringsociety.
com/sites/default/files/fnwitness/HumanRightsComplaintForm-2007.pdf>.

8  See First Nations Child and Family Caring Society of Canada v Canada (AG), 2016
CHRT 2 at paras 28, 45667, 473, 83 CHRR D/207 [Caring Society 2016].

9 Ibid at para 467.

10 Jbid.

11 See ibid at paras 386, 454, 461.

12 Assembly of First Nations, “The Canadian Human Rights Tribunal: First Nations Child

Welfare Human Rights” (26 January 2016), online: AFN <https:/livestream.com/
afn/iamawitness> at 00h:09m:05s.

13 While the Caring Society was the complainant in the First Nations child welfare case
before the CHRT, the Caring Society and I acted as co-complainants in the retaliation
case before the CHRT. I was also the complainant in the Privacy Commissioner’s inves-
tigation on government surveillance related to the case. For details on the federal gov-
ernment’s retaliation against the Caring Society and the author, see Part II, below.
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plaint was filed, describes the nine-year procedural history of the case, in-
cluding Canada’s use of legal and illegal strategies to try to have the case
dismissed before the facts could be heard,* and discusses the nesting of
the case in a child friendly, public education, and engagement campaign,
called “I Am a Witness.”!> The case narrative raises several access to jus-
tice issues, including: the right of First Nations clients to receive equal
benefits under child welfare laws; the access of First Nations to human
rights remediation; the right of children to participate in systemic cases;
the effect of client-solicitor relationships, legal culture, and conventions on
children’s access to justice; the ability of small organizations to file public
interest cases against change-resistant governments; and the retaliation
of governments against human rights defenders. The article concludes by
issuing recommendations to improve access to justice across these do-
mains.

I. Red Tape and Duct Tape: Discrimination on the Ground

I served as a child protection worker for the province of British Co-
lumbia between 1987 and 1995, where I was stationed primarily on the
north shore of Vancouver. The urban population in our catchment area
was culturally and socio-economically diverse, but the families we saw at
the child protection office were more homogenous. They were often low-
income First Nations and refugee families from traumatic backgrounds
reported to child welfare for neglect concerns.

At the time, reliable child welfare data was scant, but later studies
confirmed what many of us saw on the front line: Aboriginal children are
twice as likely as non-Aboriginal children to be placed in foster care.1¢ The
overrepresentation of First Nations children in foster care may be at-
tributed to neglect fueled by poverty, poor housing, and parental sub-

14 See First Nations Child and Family Caring Society of Canada v Canada (AG), 2015
CHRT 14, 81 CHRR D/274 [Caring Society 2015]; First Nations Child and Family Car-
ing Society of Canada v Canada (AG), 2013 CHRT 16 (available on CanLII) [Caring So-
ciety 2013]; Office of the Privacy Commissioner of Canada, “Aboriginal Affairs and
Northern Development Canada Wrongly Collects Information from First Nations Activ-
ist’s Personal Facebook Page” (29 October 2013), online: OPC <https://www.priv.gc.ca/>
[Privacy Commissioner, “AANDC Wrongly Collects Information”].

15 The “I Am a Witness” website invites citizens and groups to follow the case in person or
online by reviewing the legal submissions, the evidence, and the rulings (see First Na-
tions Child and Family Caring Society of Canada, “I Am a Witness: Canadian Human
Rights Tribunal Hearing”, online: FNCFCSC <https:/fncaringsociety.com/i-am-
witness> [“I Am a Witness”]).

16 See Nico Trocmé, Della Knoke & Cindy Blackstock, “Pathways to the Overrepresenta-

tion of Aboriginal Children in Canada’s Child Welfare System” (2004) 78:4 Social Ser-
vice Rev 577 at 583-84.
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stance abuse related to the multi-generational trauma arising from resi-
dential schools and other colonial experiences.!” The sifting out of wealthy
and middle-class families among neglect complaints is largely due to the
child protection system’s tendency to codify structural risk and historical
disadvantage as personal and family deficits coupled with a dearth of
child protection interventions targeting poverty, trauma, and addictions.!8

During my tenure with the province, working conditions were relative-
ly good: the office was fully accessible; it had child-friendly interview
rooms, a family visiting area, and a secure file area; and it complied with
workplace health and safety standards. My salary was reasonable with a
generous benefits package, including a pension indexed for inflation. Most
importantly, we had the tools we needed to assist families. There was a
very well developed array of specialized services within government and
voluntary sector services, such as food banks, low-income housing, child
development supports, parenting programs, family recreation, and mental
health services. While I always wished we had more services, the range of
services we had at our disposal was adequate to meet the needs of most
families, and thus our child removal rates were low.

The Squamish First Nation reserve lands were located across the
street from our office. In 1993, the Squamish Nation opened its own
FNCFS agency, known as Ayas Men Men Child and Family Services
(Ayas Men Men). I left my position with the province to work at Ayas Men
Men in 1995. Funding discrepancies in agency operation and services
were absolutely astonishing and immediately apparent. Heavy rains,
common to Vancouver, caused the high-voltage power lines crossing over
our office to spark. The file room was a shed, the office boardroom doubled
as a family visiting area, and golf balls from the adjacent driving range
posed a frequent hazard in the parking lot. Basics like medical equipment
for children in care and support services to keep families safely together

17 See ibid at 594-96; Cindy Blackstock, “Should Governments Be Above the Law? The
Canadian Human Rights Tribunal on First Nations Child Welfare” (2015) 40:2 Chil-
dren Austl 95 at 97 [Blackstock, “Above the Law”]; Vandna Sinha et al, “Understanding
the Investigation-Stage Overrepresentation of First Nations Children in the Child Wel-
fare System: An Analysis of the First Nations Component of the Canadian Incidence
Study of Reported Child Abuse and Neglect 2008” (2013) 37:10 Child Abuse & Neglect
821 at 828-29; Amy Bombay, Kim Matheson & Hymie Anisman, “Intergenerational
Trauma: Convergence of Multiple Processes among First Nations Peoples in Canada”
(2009) 5:3 J Aboriginal Health 6 at 6-7; Cindy Blackstock & Nico Trocmé, “Community-
Based Child Welfare for Aboriginal Children: Supporting Resilience through Structural
Change” (2005) 24 Social Policy J NZ 12 at 16-29. See also James Daschuk, Clearing
the Plains: Disease, Politics of Starvation, and the Loss of Aboriginal Life (Regina: Uni-
versity of Regina Press, 2013) (discussing the roots of the disparity in health conditions
between Indigenous and non-Indigenous Canadians).

18 See Blackstock, “Above the Law”, supra note 17 at 97.



FIRST NATIONS CHILD WELFARE 291

were negligible, difficult to access, or unavailable. Voluntary sector organ-
izations (providing family counseling, food banks, and emergency shelter
services off reserve) often refused to serve families on reserve, citing lim-
ited resources and the incorrect assumption that the needs of on-reserve
families were adequately addressed by the federal government.1?

My clinical service assessments were often muted by a rigid federal
funding formula applied to on-reserve FNCFS agencies, known as Di-
rective 20-1. The Department of Indian Affairs launched the directive in
1991, which aimed at ensuring that First Nations children residing on re-
serve would receive culturally appropriate child welfare services compa-
rable to those provided off reserve.2 The formula featured two funding
streams: an operations allocation to cover the costs of operating FNCFS
agencies, including a negligible amount for prevention, and a mainte-
nance allocation to reimburse the costs of maintaining children in care.2!
There was an inflation-adjustment mechanism built into the formula, but
it was unilaterally eliminated by INAC in 1995.22 The operations portion
of the formula was driven by bureaucratic assumptions that failed to con-
sider client needs and provincial or territorial statutory requirements.
INAC’s FNCFS program offered no funding to support culturally-based
practices and failed to account for the higher client needs of First Nations
children, which stem from the multi-generational trauma arising from
residential schools.23

The disconnect between the directive and provincial child welfare
laws, on the one hand, and the actual needs of First Nations families, on
the other, resulted in profound service inequities, particularly in the
range of services intended to keep children safely at home (i.e., prevention

19 The lack of voluntary sector service access on reserve is discussed in Cindy Blackstock,

“First Nations Children and Families: In Search of the Voluntary Sector” in Frederick
Bird & Frances Westley, eds, Voices from the Voluntary Sector: Perspectives on Leader-
ship Challenges (Toronto: University of Toronto Press, 2011) 173 at 173, 175-84 (pre-
senting the findings of a study surveying FNCFS agencies serving 47 of the 196 First
Nations reservations in British Columbia).

20 See Indian and Northern Affairs Canada, First Nations Child and Family Services: Na-
tional Program Manual, May 2005 update (Ottawa: INAC, 2004) at 5.

21 See ibid at 13-18.

22 On the failure of the operations formula to adjust for inflation, see J Loxley et al,
Wen.:de: The Journey Continues, 1st ed (Ottawa: First Nations Child and Family Caring
Society of Canada, 2005) at 18-19.

23 See Office of the Auditor General of Canada, Report of the Auditor General of Canada to
the House of Commons: First Nations Child and Family Services Program—Indian and
Northern Affairs Canada, ch 4 (Ottawa: OAG, 2008) at 8-13, 19-23, 29 [2008 OAG Re-
port].
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services and least disruptive measures).2* The lack of prevention services
meant that social workers had limited resources to stabilize family situa-
tions and prevent First Nations children from coming into child welfare
care.

Federal funding deficits also had a direct impact on my workload. For
example, when I worked for the province of British Columbia, I had access
to a specialized policy unit; yet, policy support was unavailable on reserve,
so my colleagues and I had to conduct such policy analysis in addition to
our casework. Negotiating with federal officials to access basic services for
children took up a significant amount of time, and I often gave up in frus-
tration because the child could not wait for the service. I therefore ended
up paying for the service personally or held fundraisers to compensate for
systemic shortcomings in funding. Raising funds for statutory children’s
services by hosting raffles was unheard of in the provincial civil service,
but such fundraising practices were a regular occurrence on reserve. The
problem with relying on raffles in lieu of public funding is that it took
away from my social work responsibilities and I did not always raise
enough money to get children the services they needed. Despite my best
efforts and those of my colleagues, First Nations families on reserve were
often denied basic statutory child welfare services that would have been
available to them off reserve without question.

The harm arising from the child welfare inequities echoed across other
federally funded children’s programs on reserve—such as early childhood,
education, and health—making it difficult and all too often impossible to
meet the children’s needs, no matter how dire or urgent their situation.
For example, one critically ill child required a nutritional supplement, as
he could not eat a regular diet and his family could not afford it. Health
Canada said to file an application, which would take several weeks to pro-
cess. As Health Canada officials had no answer as to what the child was
to do in the meantime, I bought the nutritional supplement. Another child
with cerebral palsy had a standing frame that was held together with
duct tape. The federal government said the child would have to wait sev-
eral years before he became eligible for a new piece of medical equipment.

These injustices inspired me to leave front-line social work to focus on
retooling federal child welfare policies to better support the best interests
of First Nations children. At the time, I was naive enough to believe that,
if we worked with the federal government to document the funding short-
fall and its harmful impacts on children and to develop evidence-based

24 See Indian and Northern Affairs Canada, Fact Sheet, “First Nations Child and Family
Services” (October 2006), reproduced in First Nations Child and Family Caring Society
of Canada, online: <https:/fncaringsociety.com/sites/default/files/docs/Fact-Sheet-FN-
Child-Family-Services-Indian-Northern-Affairs.pdf> [INAC, “FNCFS Fact Sheet”].
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and economically-sound solutions, the government would do the right
thing. I was wrong.

II. Research to Nowhere: Reviews of INAC’s FNCFS Program

In 1997, I began collaborating with other First Nations child welfare
experts from across Canada to produce two national studies of INAC’s
FNCFS program, which were published in 20002 and in 2005.2¢ The re-
ports, commissioned by INAC and the Assembly of First Nations, engaged
a team of scholars from a wide variety of disciplines, including social
work, law, community development, information technology, manage-
ment, and economics. The 2000 study, the First Nations Child and Family
Services: Joint National Policy Review (NPR), revealed that federal fund-
ing for First Nations child welfare was on average 22 per cent lower than
provincial expenditures for non-Aboriginal children in care.2’” The 2005
study, known as the Wen.:de report, included a more detailed economic
analysis and pegged the shortfall between federal and provincial child
welfare funding at approximately 30 per cent.28 Both studies confirmed
what I had seen first-hand at the Squamish Nation Ayas Men Men agen-
cy: there was negligible funding to keep families safely together; resources
for agency operations and staffing fell well below industry standards;
funding was insufficient to ensure that services were culturally appropri-
ate and kept pace with legislative changes; and a lack of coordination
within and across federal and provincial governments resulted in service
denials, disruptions, and delays. The reports also found that the directive
failed to account for the higher needs of First Nations children related to
the multi-generational impacts of residential schools. These inequities
contributed to growing numbers of children in care.2? INAC data showed
that, between 1995 and 2001, the number of First Nations children placed
in child welfare care on reserve increased by a staggering 71.5 per cent.3

25 See Rose-Alma J McDonald et al, First Nations Child and Family Services: Joint Na-
tional Policy Review (Ottawa: Assembly of First Nations & Indian and Northern Affairs
Development, 2000).

26 See Loxley et al, supra note 22.

27 See McDonald et al, supra note 25 at 14.

28 See Loxley et al, supra note 22 at 133, 189 (estimating additional revenue needs to ap-
proximately 109 million dollars); Indigenous and Northern Affairs Canada, “First Na-
tions Child and Family Services”, online: <https:/www.aadnc-aandc.ge.ca/eng/
1100100035204/1100100035205#%#chp2> (calculating FNCFS expenditures for 2013—
2014 to 365 million dollars).

29 See ibid at 20, 30-31; McDonald et al, supra note 25 at 13—15, 110-18.

30 See Canada, Department of Indian Affairs and Northern Development, “Year End Fig-
ures for Children in Care and Days Care, 1995-2001”, cited in Brad McKenzie, Block
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In addition to recommending funding enhancements, the Wen:de re-
port proposed a series of economic and policy reforms. For example, the
report recommended the full implementation of Jordan’s Principle to en-
sure that First Nations children on reserve are not denied or delayed re-
ceipt of services because of funding disputes within or between federal,
provincial, or territorial governments related to the child’s First Nations
status.?! Jordan’s Principle is a child-first response to jurisdictional dis-
putes, which requires the government of first contact to fund services to
First Nations children that are normally provided to other children and to
address payment issues later.?2 The principle is named after Jordan River
Anderson, a young boy from Norway House Cree Nation, who spent over
two years in a hospital unnecessarily because the province of Manitoba,
INAC, and Health Canada argued over the payment of his proposed in-
home care because he was a First Nations child. Had Jordan been a non-
Aboriginal child, he would have gone home. Because of the jurisdictional
payment issues arising from his First Nations status, however, he never
left the hospital, and tragically died there at the age of five.3s

The Wen.:de report confirmed that Jordan’s tragic situation was not an
isolated incident. Detailed case studies of 12 of the 108 FNCFS agencies
found that 393 children had been denied or delayed receipt of public ser-
vices available to other children in the past year, and that it took an aver-
age of 50.25 hours for social workers to resolve each case.3* The Wen:de
report urged the federal government to implement Jordan’s Principle to
ensure that First Nations children access public services on the same
terms as other children, and that governments sort out payment after the
child receives the service.?s Parliament unanimously passed Motion 296 in
support of Jordan’s Principle in 2007,36 but never properly implemented it.37

Funding Child Maintenance in First Nations Child and Family Services: A Policy Re-
view (2002) at 19—20 [unpublished, archived at Kahnawake Shakotiia’takehnhas Com-
munity Services].

31 See Loxley et al, supra note 22 at 16.

32 See Cindy Blackstock, “Jordan’s Principle: Canada’s Broken Promise to First Nations
Children?” (2012) 17:7 Paediatrics & Child Health 368 at 368.

33 See 1bid; Trudy L Lavallee, “Honouring Jordan: Putting First Nations Children First
and Funding Fights Second” (2005) 10:9 Paediatrics & Child Health 527 at 527.

34 See Loxley et al, supra note 22 at 10, 16.
35 See ibid at 15-18.

36 See House of Commons, Votes and Proceedings, 39th Parl, 2nd Sess, No 27 (12 Decem-
ber 2007). See also Indigenous and Northern Affairs Canada, “Jordan’s Principle”
(17 November 2016), online: INAC <www.aadnc-aandc.gc.caleng/1334329827982/
1334329861879>.
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The authors of the Wen:de report emphasized the interconnection of
the proposed funding formula elements with policy reforms and warned
against piecemeal implementation.’8 In addition, they noted that the
Wen.:de report was based on the best available evidence at the time, and
thus it was important that INAC adjust the formula as needed to keep
pace with best practices in First Nations social work and with changes to
the contextual environment and child welfare statutes.s

The Liberal federal government often cited the NPR and Wen:de re-
ports as a credible basis for policy reform, but failed to implement the
recommendations of either report before leaving power in 2006. When the
Conservative party succeeded the Liberals as Canada’s federal govern-
ment, trumpeting financial responsibility as their political banner,4 I ex-
pected that the economically-detailed solution contained in the Wen.de re-
port would appeal to them by offering a meaningful and quick fix to a sig-
nificant issue facing First Nations. It did not.

Instead, the Conservative government developed a new funding for-
mula, called the Enhanced Prevention Focused Approach (EPFA), and
slowly began implementing it in some regions of the country, starting
with Alberta in 2007.42 According to INAC, the goals of EPFA were to
achieve equitable and culturally based child and family services, including
an expanded range of prevention services, improved service coordination,
and community engagement.s3 While EPFA included some of the Wen:de
report’s recommendations, INAC ignored the most substantial reforms,
such as the proper implementation of Jordan’s Principle, the provision of
adequate agency operations funding, and the inclusion of an ongoing in-
flation adjustment mechanism. As the Auditor General of Canada noted
in 2008, while EPFA provided more funding for prevention services than
Directive 20-1, it preserved some of the directive’s weaknesses, and was

37 See Caring Society 2016, supra note 8 at para 381. See also Pictou Landing Band
Council v Canada (AG), 2013 FC 342 at paras 106—20, [2013] 3 CNLR 371.

38 See Loxley et al, supra note 22 at 36.
39 See ibid at 32—34.
40 See Caring Society 2016, supra note 8 at paras 257—73.

41 See e.g. John Jacobs, “Conservative Ideology Dressed in Rhetoric of Fiscal Responsibil-
ity” (8 November 2006), Canadian Centre for Policy Alternatives, online: CCPA
<www.policyalternatives.ca>.

42 See Aboriginal Affairs and Northern Development Canada, National Social Programs
Manual, June 2012 update (Ottawa: AANDC, 2012) at 37 [National Social Programs
Manual)].

43 See ibid at 37-38.
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thus flawed and inequitable.# Despite the Auditor General’s critique,
along with internal INAC evaluations that evidenced the same flaws,
INAC failed to correct the formula and implemented EPFA in Saskatche-
wan, Manitoba, Quebec, Nova Scotia, and Prince Edward Island.

FNCEFS agencies in British Columbia, Newfoundland and Labrador,
New Brunswick, and the Yukon never received EPFA funding; rather,
they continued to be funded pursuant to Directive 20-1.46 Ontario First
Nations were funded by a separate funding formula, known as the Indian
Welfare Services Agreement, which was developed in 1965 and has under-
gone very few changes since that time.4” For example, the last time the
child welfare sections of the statute were updated in the 1965 agreement
was 1981, meaning that progressive legislative reforms acknowledging
the cultural needs of First Nations and best practices in social work were
never reflected in the funding agreement.48

Across First Nations programs, the Conservative federal government
deepened First Nations services inequality by scrapping existing ap-
proaches and promising solutions, and feeding into a public narrative that
suggested that the lack of First Nations accountability, not inequality,
was the problem.4?

All of this contributed to a dire and deteriorating situation for First
Nations children and families on reserve and in the Yukon. Given sub-
stantial and growing harms to children, and INAC’s repeated failure to
act on available solutions despite changes in government, the Caring So-
ciety and the Assembly of First Nations agreed that legal action was re-
quired. In the fall of 2006, the Assembly of First Nations advised then
INAC Minister Jim Prentice that, unless the department took immediate
and meaningful action to address the inequality, the Assembly of First

44 See 2008 OAG Report, supra note 23 at 22-23. While the 2008 OAG Report focused on
the situation in Alberta, it critiqued the formula (EPFA) that INAC used there and
then applied, without adaptation, to the other regions (Saskatchewan, Manitoba, Que-
bec, Nova Scotia, and Prince Edward Island).

45 See Caring Society 2016, supra note 8 at paras 136—48, 186-216.
46 See ibid at para 124.

47 See ibid at paras 217-25. See also 2008 OAG Report, supra note 23 at 14; National So-
cial Programs Manual, supra note 42 at 10.

48 See Caring Society 2016, supra note 8 at paras 223—46.

49 See e.g. Thomas Walkom, “Stephen Harper Ignores Canada’s First Nations at Own Per-
iI”, Toronto Star (17 October 2013), online: <www.thestar.com>; “Harper Wants ‘Ac-
countable’ First Nations Self-Government”, CBC News (2 December 2011), online:
<www.cbc.ca>; Joshua Ostroff, “Joseph Boyden on Harper, First Nations, The Election,
and Canadian Racism”, The Huffington Post (15 October 2015), online: <www.
huffingtonpost.ca>.
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Nations would seek authority from First Nations Chiefs for the Assembly
of First Nations and the Caring Society to file a human rights complaint.
As the Minister took no action, the Chiefs unanimously passed Resolution
53/2006 in December 2006, granting us authority to file the complaint.5°

III. Writing the Complaint and Praying

Looking back now, I shudder knowing that I wrote the complaint. The
Caring Society decided to submit the complaint under the CHRA, as it
had no money for a lawyer, and the CHRA appeared to be a more accessi-
ble and citizen-friendly way to redress human rights violations than a
constitutional challenge. As a social worker, I was not thinking about the
law when I wrote the complaint; I was thinking about the best interests of
Indigenous children?' and tried to set out as many facts as the three-page
length limit would allow.

Writing about the best interests of Indigenous children within the
framework of the CHRA was not an easy task. While the concept of the
“best interests of the child” is a cornerstone of child protection law in
Canada, the United Nations Committee on the Rights of the Child
(UNCRC) cautions that its interpretation is often culturally laden with
Western preferences for individual rights.52 In order to better ensure the
rights of Indigenous children, the UNCRC adopted General Comment
No. 11 in 2009, situating best interests at both the individual and collec-
tive levels.53 For example, children have an individual right to practice
their culture and enjoy the collective right to practice their culture among
members of their group. Consistent with the right to self-determination
under the United Nations Declaration on the Rights of Indigenous Peo-
ples5t General Comment No. 11 requires states to consult with Indigenous

50 See Assembly of First Nations, Special Chiefs Assembly, Resolution No 53/2006, (5—
7 December 2006).

51 For critiques of the cultural compatibility between the concept of the “best interests of
the child” in Canadian law and Indigenous approaches to child wellbeing, see generally
Marlee Kline, “Child Welfare Law, ‘Best Interests of the Child’ Ideology, and First Na-
tions” (1992) 30:2 Osgoode Hall LJ 375.

52 See UNCRC, General Comment No. 11 (2009): Indigenous Children and their Rights
under the Convention, 50th Sess, UN Doc CRC/C/GC/11, 12 February 2009, arts 31-32
[General Comment No. 11]. See also Noel Semple, “Whose Best Interests? Custody and
Access Law and Procedure” (2010) 48:2 Osgoode Hall LJ 28